CITY OF NEWPORT BEACH
PLANNING COMMISSION AGENDA

CITY COUNCIL CHAMBERS - 3300 NEWPORT BOULEVARD
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Chair
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Vice Chair Secretary
TIM BROWN
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Planning Commissioners are citizens of Newport Beach who volunteer to serve on the Planning
Commission. They were appointed by the City Council by majority vote for 4-year terms. At the table in
front are City staff members who are here to advise the Commission during the meeting. They are:

KIMBERLY BRANDT, Community Development Director

BRENDA WISNESKI, Deputy Community
Development Director

LEONIE MULVIHILL, Assistant City Attorney TONY BRINE, City Traffic Engineer
MARLENE BURNS, Administrative Assistant

NOTICE TO THE PUBLIC

Regular meetings of the Planning Commission are held on the Thursdays preceding second and fourth Tuesdays of
each month at 6:30 p.m. The agendas, minutes, and staff reports are available on the City's web site at:
http://www.newportbeachca.gov and for public inspection in the Community Development Department, Planning
Division located at 3300 Newport Boulevard, during normal business hours. If you have any questions or require
copies of any of the staff reports or other documentation, please contact the Community Development Department,
Planning Division staff at (949) 644-3200.

This Commission is subject to the Ralph M. Brown Act. Among other things, the Brown Act requires that the
Commission’s agenda be posted at least 72 hours in advance of each meeting and that the public be allowed to
comment on agenda items before the Commission and items not on the agenda but are within the subject matter
jurisdiction of the Commission. The Commission may limit public comments to a reasonable amount of time,
generally three (3) minutes per person. All testimony given before the Planning Commission is recorded.

It is the intention of the City of Newport Beach to comply with the Americans with Disabilities Act (ADA) in all
respects. If, as an attendee or a participant of this meeting, you will need special assistance beyond what is normally
provided, the City of Newport Beach will attempt to accommodate you in every reasonable manner. Please contact
Leilani Brown, City Clerk, at least 72 hours prior to the meeting to inform us of your particular needs and to determine
if accommodation is feasible (949-644-3005 or Ibrown@newportbeachca.gov).

APPEAL PERIOD: Use Permit, Variance, Site Plan Review, and Modification Permit applications do not become
effective until 14 days following the date of approval, during which time an appeal may be filed with the City Clerk in
accordance with the provisions of the Newport Beach Municipal Code. Tentative Tract Map, Tentative Parcel Map,
Lot Merger, and Lot Line Adjustment applications do not become effective until 10 days following the date of
approval, during which time an appeal may be filed with the City Clerk in accordance with the provisions of the
Newport Beach Municipal Code. General Plan and Zoning Amendments are automatically forwarded to the City
Council for final action.
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VL.

VII.

NEWPORT BEACH PLANNING COMMISSION AGENDA
CITY COUNCIL CHAMBERS - 3300 NEWPORT BOULEVARD
WEDNESDAY, APRIL 3, 2013
REGULAR MEETING - 6:30 p.m.

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

PUBLIC COMMENTS
Public comments are invited on non-agenda items generally considered to be within the subject matter
jurisdiction of the Planning Commission. Speakers must limit comments to three (3) minutes. (Red light
signifies when three (3) minutes are up; yellow light signifies that the speaker has one (1) minute left for
summation.) Before speaking, please state your name for the record and print your name on the blue forms
provided at the podium.

REQUEST FOR CONTINUANCES

CONSENT ITEMS

ITEM NO. 1 MINUTES OF MARCH 21, 2013
Recommended Action: Approve and file

PUBLIC HEARING ITEMS

Speakers must limit comments to three (3) minutes on all items. (Red light signifies when three (3) minutes
are up; yellow light signifies that the speaker has one (1) minute left for summation.) Before speaking, please
state your name for the record and print your name on the blue forms provided at the podium.

If in the future, you wish to challenge in court any of the matters on this agenda for which a public hearing is
to be conducted, you may be limited to raising only those issues, which you (or someone else) raised orally
at the public hearing or in written correspondence received by the City at or before the hearing.

ITEM NO. 2 NEWPORT NORTH CENTER MONUMENT SIGNS APPEAL (PA2012-168)
Site Location: 1200 Bison Avenue

Summary:

An appeal of the Zoning Administrator's decision to approve a modification permit to allow alteration of
an existing monument sign, and to allow the addition of a second multi-tenant identification monument
sign. The existing monument sign would increase in area from 72 to 81 square feet and increase in
height from approximately 8 feet to 9 feet; the new monument sign would measure 56 square feet in
area and 6 feet 6 inches in height.

CEQA Compliance:

The project qualifies for Class 11 (Accessory Structures) categorical exemption, Section 15311 of
the California Environmental Quality Act. This class exempts construction, or placement of minor
structures accessory to (appurtenant to) existing commercial, industrial, or institutional facilities,
including but not limited to on-premise signs.

Recommended Action:
1. Conduct a de novo public hearing; and
2. Adopt Resolution No. , denying the appeal, upholding and affirming the decision of the

Zoning Administrator and approving Modification Permit No. MD2012-016 with the attached
Findings and Conditions.
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VIII.

ITEM NO. 3 441 OLD NEWPORT MEDICAL OFFICE BUILDING (PA2011-056)

Site Location: 441 Old Newport Boulevard

Summary:

The applicant requests approval of a Conditional Use Permit to allow off-site parking. The applicant
has secured the ability to improve the adjacent property at 445 OIld Newport Boulevard to
accommodate a total of 13 parking spaces during the day. Combined, the proposed on-site and off-
site parking spaces will provide the minimum parking spaces required by the Zoning Code for
medical uses. After finalizing the staff report, it was determined that the public notice for this item
referenced an incorrect hearing date. Therefore, the item will be re-noticed for the Planning
Commission’s action on April 18, 2013.

CEQA Compliance:

The project is categorically exempt under Section 15301, of the California Environmental Quality Act
(CEQA) Guidelines, Class 1 (Existing Facilities). The medical use would occupy an existing general
office building and utilize existing parking lots that are being renovated with no or neglibile expansion
of use.

Recommended Action:

1. Continue the item to April 18, 2013.

ITEM NO. 4 KNIGHT RESIDENCE (PA2013-044) AND OU RESIDENCE (PA2013-043)

Site Location: 312 Hazel Drive and 316 Hazel Drive

Summary:

Appeals of the Community Development Director's determination of the canyon development
stringlines pursuant to General Plan Policy NR23.6 (Canyon Development Standards) and Coastal
Land Use Plan Policy 4.4.3-18 for two single-family residential properties adjacent to Buck Gully.

CEQA Compliance:

The project is categorically exempt under Section 15303, of the California Environmental Quality Act
(CEQA) Guidelines - Class 3 (New Construction or Conversion of Small Structures). The Class 3
exemption includes the construction of one single-family residence. The subject appeals involve the
potential for the future redevelopment of two existing single-family residences on two individual
properties (one unit per property). The existing structures may be partially or fully demolished.
Therefore, the proposed project qualifies for an exemption under Class 3.

Recommended Action:
1. Conduct a de novo public meeting;

2. Adopt Resolution No. __ modifying the decision of the Community Development Director
and establishing canyon development stringlines for principal and accessory structures at
312 Hazel Drive pursuant to General Plan Policy NR23.6 and Coastal Land Use Plan Policy
4.4.3-18; and

3. Adopt Resolution No. __ modifying the decision of the Community Development Director
and establishing canyon development stringlines for principal and accessory structures at
316 Hazel Drive pursuant to General Plan Policy NR23.6 and Coastal Land Use Plan Policy
4.4.3-18.

STAFF AND COMMISSIONER ITEMS

ITEM NO. 5 MOTION FOR RECONSIDERATION

ITEM NO. 6 COMMUNITY DEVELOPMENT DIRECTOR’S REPORT
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ITEM NO. 7 ANNOUNCEMENTS ON MATTERS THAT THE PLANNING COMMISSION MEMBERS

WOULD LIKE PLACED ON A FUTURE AGENDA FOR DISCUSSION, ACTION, OR
REPORT

ITEM NO. 8 REQUESTS FOR EXCUSED ABSENCES

ADJOURNMENT
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Correspondence
tem No. 0.0d
Public Comments
April 3, 2013
Comments on April 3, 2013 PC Agenda Items
The following comments on items on the April 3, 2013 Newport Beach Planning Commission agenda are

submitted by: Jim Mosher ( jimmosher@yahoo.com ), 2210 Private Road, Newport Beach 92660 (949-548-
6229)

[tem No. 1 Minutes Of March 21, 2013

The following corrections to the draft minutes are suggested:
Page 1

e paragraph 2 under Public Comments: “He addressed projects within the Coastal Zone noting
that when they are exempt from needing to apply for a Coastal Development Permit and
referenced written comments relative to meodification-oflot-boundaries modifications
involving the Subdivision Map Act, noting that per a recent California Supreme Court
opinion they always require a Coastal Development Permit.”

Page 3

e paragraph 4 under Item 3: “He referenced Section 4:18 418 of the City Charter ...”

Note: as the minutes correctly report, with regard to Item 3 (code amendment revising mixed use
minimum residential density standard): “Discussion followed regarding an existing procedure for
rounding numbers within the Zoning Code.”

I continue to think the proposed code amendment should include language explaining exactly how the
allowable range of residential units is to be calculated using the numbers provided in the tables.
NBMC Section 20.12.020 (“Rules of Interpretation”) turns out to provide clear guidance on how the
maximum allowable number of residential units is to be determined, but none on how the required
minimum number is to be rounded. This is because Subsection C.1 states that a fractional residential
unit result should be rounded down when calculating maximum allowed units and Subsection C.2
says that all other fractional results should be rounded up (unless otherwise specified), but Subsection
C.2 says it is not to be used for residential density calculations.

Since the amendment was proposed to deal with situations in which the minimum required unit count
was too high to be implemented, | would guess the intention is for the result of that calculation to be
rounded down, but that needs to be made clear to avoid unnecessary disputes.

Since the numbers used in the calculations are referred to as “lot sizes” (rather than floor areas) it is
also unclear from the proposed amendment if there is a minimum floor area that has to be devoted to
each required residential unit in these mixed-use developments, or if that is covered elsewhere in the
NBMC.
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Correspondence
Item No. 0.0d
Public Comments
April 3, 2013


Comments on April 3, 2013 PC agenda items - Jim Mosher Page 2 of 7

Iltem No. 2 Newport North Center Monument Signs Appeal (PA2012-168)

| agree with the objections raised by Councilmember Daigle in her memorandum of appeal, and would
go beyond that to say that even if the project had merit, | do not think a modification permit is the
proper mechanism for granting deviations from the development standards imposed by PC text, such
as the North Ford Planned Community District Regulations (PC-05, of which the subject property is
Area 3).

Like Councilmember Daigle, | find unfathomable the Planning Division’s reasoning that deviations
from PC text standards can be granted on the basis that they are “consistent and comparable with
[development at] other commercial properties located citywide” (Section 3 of draft resolution,
proposed Fact in Support of Finding A.1). To me, that defeats the purpose of the PC text, which, as |
understand it, is to impose development standards unique to a particular project. That uniqueness is
completely lost if anything similar to development elsewhere in the City can be approved.

The idea that deviations from the PC standards can be granted willy-nilly through modification permits
also defeats the intent of a “Planned Community.” To me, the proper mechanism, and the only way to
maintain a coherent vision governing future development in the District, is to correct the PC text to
allow the proposed development (if such development is deemed suitable).

And that principle seems already to be embodied in Title 20 of the Newport Beach Municipal Code.
Chapter 20.52 says the purpose of Modification Permits is to “is to provide relief from specified
development standards of this Zoning Code” (Subsection 20.52.050.A), not to provide relief from
separately adopted and voluntarily agreed to PC text standards. PC development standards are
covered by Chapter 20.56, which provides its own mechanism for maodifications: in the absence of
other directions in the PC text, that mechanism is by amendment of the Development Plan pursuant to
Subsection 20.56.050.E. The procedure is not difficult, and such amendments can be made “as often
as deemed necessary by the Council,” but (per Table 5-1 in Chapter 20.50) the changes are reviewed
by the Planning Commission and approved by Council, not by the Zoning Administrator.

The presumed reason for this amendment mechanism, different from the modification permits used in
non-planned community areas, is to maintain a “plan” whereby the same standards will be applied
uniformly to all future development within the District.

In short, having agreed to be constrained by a particular PC text, | think the landowner/developer
should be required to stay strictly within those constraints, subject only to future amendment of the PC
text; although reviewing the North Ford Planned Community District Regulations it is evident to me
that if The Irvine Company wanted to be a bad neighbor, the existing regulations would allow their
tenants to install signage considerably more offensive than the current proposal (namely, restaurant
pole signs, a 20-foot tall lighted multi-tenant directory sign, and lighted ground signs for each tenant
facing each street frontage in lieu of a wall sign).

Is an amendment to the North Ford PC text desirable?

Like Councilmember Daigle, | am unable to see the rationale for wanting a new multi-tenant
monument sign at the corner of Camelback and Bison, in addition to the one allowed by the PC text.

o The shopping center is probably used primarily by local residents, for whom the sign serves no
obvious purpose.


http://www.newportbeachca.gov/Pln/map_documents/pc_text/PC_05_North_Ford.pdf
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o The new sign would announce only three of the tenant businesses, so those unfamiliar with
the area may well not be able to tell if they have found the center they are looking for, or not.

e Motorists travelling eastbound on Bison will probably not see the sign until it is too late to do
anything about it.

o Although nothing on the sign warns motorists of that fact, once one has passed
Camelback, there is no way to get into the center (access from Bison is blocked by the
median and U-turns are prohibited at the signal where Bison crosses MacArthur).

o For the few who know they need to turn, the sign may encourage unsafe last minute
panic lefts onto Camelback.

As | argued at the Zoning Administrator hearing, what the center really needs is a simple sign with an
arrow in the Bison median west of Camelback altering motorists that they need to turn left to access
the Post Office, shopping center, etc. | also have difficulty understanding the intended purpose of
having the names of just three tenants announced to travelers on southbound MacArthur, a different
set of three announced to travelers on northbound MacArthur, and yet another set of three to travelers
on eastbound Bison.

As to the proposed new sign location on the northeast corner of Bison and Camelback, as | also tried
to argue at the Zoning Administrator hearing, the real eyesore currently there is the large above
ground traffic signal control box (see photos on handwritten page 34 of the staff report). If a new
monument sign is really needed, the City might consider negotiating to have that relocated downslope
to a less prominent position on The Irvine Company property.

Applicant’s Letter in Response to the Appeal (Attachment PC 8)

The letter from Shawna Schaffner of CAA Planning, contains a number of confusing mis-references to
the Newport Beach Municipal Code (for example, on page 2 of 4, the references to Zoning Code
“Section 20.42.010 E” and “20.41.010 E” are actually to 20.42.020 E), but more importantly it
purposefully distorts and mischaracterizes the language of the current North Ford PC text.

The claim that “the PC does not include monument signage” (page 2 of 4) is at best disingenuous: the
PC text simply uses the older term “ground sign.” That term is used, but not defined, in the 2010
Zoning Code, and the two are apparently synonymous (see, for example, Subsections 20.90.110D 3
b & c).

The letter is similarly disingenuous in suggesting the only real issue was permitting a sign 6” taller
than allowed by the Zoning Code for non-planned districts. The real issue is that the PC text very
clearly allows only one muli-tenant sign and The Irvine Company wants two. It might also be noted
that the six foot height standard being referred to by Ms. Schaffner is apparently that given in Table 3-
16 of Section 20.42.070, which also explicitly says that even in non-planned districts, only one
freestanding sign is permitted per site.

Special Lighting Analysis by Linwood Engineering Associates

My preceding comments are only those of an interested member of the public, and although | am not
a certified lighting engineer, | do have a both a bachelor’s degree, with honors, and a doctorate, both
in physics, from Caltech, and have professional experience in optical engineering. | therefore feel
qualified to comment on the Special Lighting Analysis offered by Ms. Schaffner’s consultant.
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The first thing that struck me about the report was the statement on page 1 that “This dramatic fall off
is due to the Inverse Square Law, which states that light levels decrease exponentially with distance.”
This suggests a profound ignorance of the fundamentals of the field on the part of the consultant.
First, the inverse square law does not apply strictly to extended sources such as an illuminated sign,
and second, an inverse square relationship would never be described as “exponential” (which is a
completely different mathematical concept).

Next, the following pages refer to, and measure, the “horizontal illuminance,” that is, the light energy
per unit area detected by a light meter held horizontally, with the detector facing upwards toward the
sky. This may be relevant to code regulations, but it does not address the neighbor’s fundamental
complaint, namely the light energy impinging on a bedroom window, that is on a vertical surface
oriented towards the sign.

Finally, although the neighbors expressed their concern in terms of light energy coming into their
bedroom windows (that is, would there be enough light to read a book by?), the Commission should
be aware this is completely distinct from the concept of how bright the sign looks, and how distracting
it is, when looking out the window at it. | have a similar situation looking across the Back Bay at
Fletcher Jones, and on occasion at the playing field lights at UCI, and similar complaints have been
raised about the brightly illuminated “sail” at the new Civic Center. Although the added light energy
from these small distant sources is negligible at a great distance (one can’t read a book by them),
they are just as bright in the visual field, and just as distracting, as if one were a foot away.

Draft Resolution of Approval (Attachment PC 1)

Ms. Schaffner’'s deceptive reasoning has morphed into the statement on page 4 of the staff report that
“The North Ford PC does not prohibit more than one identification ground sign from being
incorporated into a single sign.” That is at best wishful thinking assuming such a sign would be
regarded as a “multi-tenant” sign, as | think any reasonable person would have to conclude it is. North
Ford PC Area 3 Regulation E.3 on page 27 of the PC text (reproduced on page 41 of the 62 page
staff report PDF) clearly calls out the specifications for a single multi-tenant directory sign, and the
possibility this single multi-tenant sign might be a ground/monument sign is clearly implied by the
clause in Regulation E.1.a exempting it from certain standards applicable to the allowed individual
tenant ground signs.

As to the draft Resolution of Approval itself:

Section 1.3: This recital includes a typographical error in: “where the North Ford Planned Community
District Regulations restrict the property to a freestanding signs for project identification only.” This
was evidently intended to read either “to a freestanding sign”or “to freestanding signs.” | am also
unable to find anything in the PC text supporting the statement that the freestanding signs are “for
project identification only.” On the contrary, they seem to be for tenant identification. The following
sentence about a four foot height limit in the PC text is confusing at best, since that limit applies to
individual tenant “identification ground signs” and the single allowed “Multi-Tenant Directory Sign” is
explicitly exempted from that requirement and given a 20 foot height limit instead.

Section 1.4: Contains an additional typographical error: “The Zoning Administrator was conditionally
approved the application” should read “The Zoning Administrator conditionally approved the
application.”
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Section 3: | don't believe the italicized statement at the start of the section is correct, nor do | believe
a Modification Permit is the proper avenue to legitimize the desired development contrary to the
existing PC text.

Section 3.A: “Facts in Support of Finding” 1-3 are essentially saying the PC Development
Regulations are irrelevant, and anything acceptable in other shopping centers in Newport Beach is
acceptable here. For the reasons stated above, | am unable to accept that argument: it would render
the PC text pointless.

Section 3.B: The unique circumstances detailed in this section should already be reflected in the PC
text. If they are not, the PC text needs to be corrected.

Section 3.B.4 is ungrammatical.

Section 3.C is based on what | believe to be the mistaken belief that it is the Zoning Code that is being
applied. The proposed development is constrained not by the Zoning Code, but by the North Ford
Planned Community District Regulations.

Section E.4 confusingly makes it sound like the expanded MacArthur sign will advertise only three
tenants (“two only, multi-tenant project signs ... no more than three tenants per sign”). | believe it will
advertise six (three on each side).

Iltem No. 3 441 Old Newport Medical Office Building (PA2011-056)

It is refreshing to see that on March 26, 2013, the City Council decided to send this matter back to the
Planning Commission, having been told the “appeal” had been replaced with an application different
from that on which the Commission had originally voted 7:0 to reject.

It is also refreshing to see staff being so scrupulous about proper noticing. In this case, the date was
published, at least in the Daily Pilot, as “Thursday, April 3" leaving readers uncertain if it meant
Thursday (April 4) or Wednesday (April 3). Again, it is good staff caught this (I did not), but another
thing | found strange about the noticing is that | happened to be passing by the property on Friday,
March 22, and noticed the property posted with two signs, one announcing the March 26 City Council
hearing, and another announcing, with considerable certainty (“a public hearing will be conducted”
rather than “a public hearing may be conducted”), the April 3 Planning Commission hearing. | found
this strange because at that point the Council had not made the decision to ask the Commission to
hear the matter. Although there is probably nothing illegal about announcing a hearing that may
never happen, this certainly gives the impression staff assumes the outcome of City hearings to be
foreordained. Like “Dewey defeats Truman,” that does not seem to me to create a good public
perception.

Regarding the “new” application being referred back to the Planning Commission for reconsideration, |
must say that based on a quick reading of the staff report | am unable to immediately grasp how the
present proposal differs in any substantial way from the previously rejected one. | would suggest two
alternatives that would make the proposal different: (1) develop the two properties jointly with
permanent internal vehicular access between the two; or (2) allow the applicant’s building to be
occupied only to the extent permissible based on the available on-site parking. Option (2) could be
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realized by requiring the applicant to render some of the currently built office space “non-habitable,”
as has been done with Irvine Company properties in Newport Center, with an opportunity to revisit the
condition if experience shows that under those circumstances the lot has sufficient capacity to support
opening additional office space.

Iltem No. 4 Knight (PA2013-044) and Ou (PA2013-043) Residences

An extremely minor point about this appeal is that General Plan Policy NR 23.6 and the identical
Coastal Land Use Plan Policy 4.4.3-18 contain the misspelling “principle structures” where “principal
structures” was intended. This creeps into the staff report and draft resolutions.

A much more fundamental concern is how the objective of General Plan Policy NR 23.1, to “site
buildings to minimize alteration of the site’s natural topography and preserve the features as a visual
resource” can be achieved by drawing stringlines on aerial photos, since the topography (the vertical
variations in height) is not directly visible on those photos.

Of the many “Predominant Line of Existing Development” (PLOED) examples shown in the staff
report, the only one that | think, to the average person, could be said to respect the topography is the
dashed green line on page 34 of the 160 page staff report PDF, where a former Planning Director
followed the 54 foot height contour of the canyon slope. | believe this idea that what we are seeking
to limit is the creep of development down the slope (vertically) as seen from ground level, more so
than horizontally out from the canyon edge, is the one favored by the California Coastal Commission
(see, for instance, their debate over the Evensen residence on the cliff face below Ocean Boulevard);
and | am concerned that the Planning Commission’s recent decision to the contrary in the case of the
Wardy residence on Irvine Terrace (setting a horizontal limit of development as seen from above,
irrespective of how far down the slope it goes) may jeopardize the City’s ability to certify its Coastal
Implementation Plan.

| don’t think the references to “stringlines” in the GP/CLUP resolve which of these interpretations of
PLOED is intended: the distinction is a matter of whether the stringline is intended to be projected
vertically down onto the landform (creating a horizontal limit) or projected horizontally (creating a
vertical limit) or some combination of two (limiting development both horizontally and vertically).

My own view is that to preserve landforms the intention is to limit development both horizontally and
vertically, however in addition to failing to be clear as to whether the projection is horizontal or vertical,
the stringline standard “where a line is drawn between nearest adjacent corners of existing structures
on either side of the subject property” as currently written in the GP/CLUP does not seem to have
been well thought out. Is it really intended to be rigidly applied when one or both of the adjacent
properties is vacant? Or occupied only by a small outbuilding set well back from the canyon edge,
even though that is not the predominant form of development in the area?

The proposed solution of applying the GP/CLUP standard with equal rigidity, but extending the
stringline over multiple properties introduces still more flaws: in cases where the arc of development is
concave facing the canyon as viewed from above, as it is here, each new approval will move the
PLOED forward into the canyon, and the process will be continual because that approval will set a
new, looser standard for the next round of development. Likewise, if the arc of development is
convex, the stringlines drawn over multiple properties will continually pull the PLOED back away from
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the canyon. In addition, drawing the line over multiple properties is contrary to the clear directive in
the General Plan, and although modifications to the Zoning Code can be granted, alterations of the
General Plan would seem more difficult.

Comments on Draft Resolution for 312 Hazel Drive (Attachment PC 1)

Section 2: In my view the claim of a categorical exemption from CEQA is erroneous since there is
clearly a possibility of impacting the sensitive areas downslope, as acknowledged by Fact in Support
of Finding 3.C-2. | do not believe, for example, that it is the intent of CEQA that a single family home
could be built in such a way as to destroy ESHA or an archeological resource, or pollute a river, just
because it is a single family home.

Section 3: | suspect this should be titled “FINDINGS” rather than “REQUIRED FINDINGS.” If they are
“required” there should be some reference to the law that requires them.

Section 3.B: “The development stringlines for prineiple principal structures and accessory
improvements, as depicted in Exhibit A, are consistent with General Plan Policy NR23.6 and CLUP
Policy 4.4.3-18.” This statement would not seem to be factually correct, for the GP/CLUP Policies do
not allow drawing the stringline over multiple properties.

Section 3.B-1: “The principal structure stringline is drawn between the nearest adjacent foundation of
the existing prineiple principal structuresat structures at 308 and 320 Hazel Drive. The accessory
improvement stringline is drawn between the existing decks located on adjacent propertiesat
properties at 308 and 320 Hazel Drive.”

Section 3.C-1: “The canyon development stringlines follow the topographic contours of Buck Gully ...”
This statement does not appear to be factually correct. As illustrated in Exhibit A, the 70 foot contour
matches the green string line at the two ends, but deviates from it very significantly in the middle. In
fact, in the middle, as seen from overhead the 70 foot contour is much closer to the blue stringline
than to the green one.

Comments on Draft Resolution for 316 Hazel Drive (Attachment PC 2)

My comments on this resolution are essentially the same as on the previous one.

Applicability of Categorical Exclusion Order E-77-5

A final comment: The statement on page 4 of the staff report that “Development of single-family
residences on these lots does not require Coastal Development Permits provided the development is
consistent with Categorical Exclusion Order E-77-5” is true, however under the terms of that order,
eligibility is contingent upon the development being consistent not with the current Zoning Code, but
rather with the Zoning Code that was in effect on August 25, 1977 when the Exclusion order was
issued. | do not know if that condition is met here, or not.
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VI.

NEWPORT BEACH PLANNING COMMISSION MINUTES
Council Chambers — 3300 Newport Boulevard
Thursday, March 21, 2013
REGULAR MEETING
6:30 p.m.

CALL TO ORDER — The meeting was called to order at 6:30 p.m.

PLEDGE OF ALLEGIANCE - Chair Toerge

ROLL CALL

PRESENT: Ameri, Hillgren, Toerge, and Tucker
ABSENT (Excused): Brown, Kramer, and Myers

Staff Present; Brenda Wisneski, Deputy Community Development Director; Leonie Mulvihill,
Assistant City Attorney; Tony Brine, City Traffic Engineer; Marlene Burns, Administrative Assistant;
Benjamin Zdeba, Assistant Planner; and Patrick Alford, Planning Manager

PUBLIC COMMENTS

Chair Toerge invited those interested in addressing the Planning Commission to do so at this time.

Jim Mosher referenced a previous meeting where a presentation was given regarding the City's
compliance with the General Plan. He addressed the requirement that any significant proposed
development should be subject to a specific fiscal impact analysis using a model within the 2006
General Plan. He referenced the Uptown Newport project, stated that a specific fiscal analysis was
not provided for the development and wondered regarding its existence. He addressed projects within
the Coastal Zone noting that they are exempt from needing to apply for a Coastal Development Permit
and referenced written comments relative to modification of lot boundaries, noting that they require a
Coastal Development Permit.

REQUEST FOR CONTINUANCES

Deputy Community Development Director Brenda Wisneski reported receiving a request from the
applicant to continue ltem No. 2, related to Breakers Drive lot line adjustment.

James “Buzz” Person, representative for the applicants, reported the need to generate additional
information regarding the project costs for the next Planning Commission meeting.

Discussion followed regarding the need for additional information, hearing the item tonight and
honoring the applicant's request for a continuance. It was suggested that the Planning Commission
conduct the hearing and the applicant can decide if a continuance is needed after hearing the
discussion.

CONSENT ITEMS

ITEMNO.1 MINUTES OF MARCH 7, 2013

Chair Toerge noted receipt of additional comments from Jim Mosher regarding the minutes.

Page 1 of 4
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VILI.

Motion made by Vice Chair Hillgren and seconded by Chair Toerge and carried (3 — 1 — 3), to
approve the minutes of the Planning Commission meeting of the March 7, 2013, Regular meeting, as
amended.

AYES: Ameri, Hillgren, and Toerge
NOES: None

ABSTENTIONS: Tucker

ABSENT: Brown, Kramer, and Myers

PUBLIC HEARING ITEMS

ITEMNO.2 BREAKERS DRIVE LOT LINE ADJUSTMENT/VARIANCE (PA2012-173)
Site Location: 3124/3126 and 3130/3140 Breakers Drive

Assistant Planner Benjamin Zdeba presented details of the report addressing location, lot sizes,
background, setbacks, interior lot lines and existing conditions. He noted agreement by the neighbors
for a lot line adjustment for increased compliance with the Building Code and stated that there is no
construction proposed as part of the application. He presented details of the variance, findings of
compatibility and recommendations.

In response to an inquiry from the Planning Commission, Mr. Zdeba reported that if either property
would be redeveloped in the future, a condition of approval has been included requiring compliance
with the provisions of the Zoning Code relative to setbacks. He addressed compliance issues
regarding both properties.

Interested parties were invited to address the Planning Commission on this item.

James “Buzz” Person reported that the building was not developed in 2011, but that the final building
permit was issued in 2011. He stated that if the properties were to go on the market, there would be a
survey and the survey would result in a discrepancy between what is shown on the plans and what is
built.

In response to an inquiry from Commissioner Tucker, Mr. Person indicated that he does not believe
that the properties are "free and clear”. He stated that both of the properties have quite a bit of
construction on them and provided a brief history.

Discussion followed regarding possible discrepancies between the Deeds of Trust and the legal
descriptions of the parcels.

Jim Mosher noted that moving a line on a map will not change the physical situation of the properties
and commented on a similar hearing in the past. He wondered why there is so much concern on the
matter and suggested adding conditions to ensure adequate fire access to both properties and stated
that it is the Planning Commission's duty to inform the applicant that before finalizing the change, they
will need to submit an application for a Coastal Development Permit.

There being no others wishing to address the Planning Commission, Chair Toerge closed the public
hearing.

Chair Toerge clarified both property owners were listed on the application, referenced written
comments by Mr. Mosher and indicated that there is no change in density proposed, therefore, there
is no need to apply for a Coastal Development Permit. He addressed concerns regarding setting a
possible precedence and indicated support of the matter.
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VIII.

Commissioner Tucker felt that this is a proper way to handle an unfortunate situation and that the
applicants have the right to make their request.

Motion made by Commissioner Tucker and seconded by Vice Chair Hillgren and carried (4 — 0 — 3),
to adopt a resolution approving Lot Line Adjustment No. LA2012-007 and Variance Permit No.
VA2012-007.

AYES: Ameri, Hillgren, Toerge, and Tucker
NOES: None

ABSTENTIONS: None

ABSENT: Brown, Kramer, and Myers

Mr. Person indicated withdrawal of the previous request for a continuance.

ITEM NO.3 MIXED-USE CODE AMENDMENT (PA2013-020)
Site Location: City of Newport Beach

Planning Manager Patrick Alford presented details of the report including background and direction by
the City Council to initiate an amendment that would allow the ability to modify the minimum lot
area/density standard. He addressed applicable zoning areas and districts and presented
recommendations as stated in the report.

Commissioner Tucker clarified actions needed at this time.

Interested parties were invited to address the Planning Commission on this matter.

Jim Mosher pointed out typographical errors needing correction and opined that the literal form of the
amendment is not a valid amendment to the Zoning Code. He referenced Section 4.18 of the City
Charter as well as recent changes relative to amending sections or sub-sections in their entirety and
commented on the need to clarify the tables within the document.

There being no others wishing to address the Planning Commission, Chair Toerge closed the public
hearing.

Discussion followed regarding an existing procedure for rounding numbers within the Zoning Code.

Motion made by Commissioner Tucker and seconded by Commissioner Ameri and carried (4 — 0 —
3), to adopt a resolution recommending the City Council approval of Code Amendment CA2013-001.

Commissioner Tucker suggested that going forward staff complete the staff report so that it is
consistent with the City Charter requirements.

Assistant City Attorney Mulvihill indicated that the City Attorney's office agrees with his comments.

AYES: Ameri, Hillgren, Toerge, and Tucker
NOES: None

ABSTENTIONS: None

ABSENT: Brown, Kramer, and Myers

STAFEF AND COMMISSIONER ITEMS

ITEMNO.4 MOTION FOR RECONSIDERATION - None
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ITEMNO.5 COMMUNITY DEVELOPMENT DIRECTOR’S REPORT

Deputy Community Development Director Wisneski reported that the Woody's Wharf appeal was
recently heard by Council noting that changes have been made to the project and that staff
recommended that the project be brought back to the Planning Commission on the basis of a new
design for a cover for the patio area and development of a noise study. The item will be brought
before the Planning Commission once the revised plans and noise study have been received.

Additionally, she stated that the Planning Commission should have received a notice for AB 1234, the
ethics training scheduled for March 28, 2013, and that it is available on line for those not able to
attend. She announced that the next Planning Commission meeting was originally scheduled for April
4, 2013, but that City Hall will be preparing to move to the Civic Center on that date, so the meeting
has been moved to April 3, 2013, at 6:30 p.m.

ITEMNO.6 ANNOUNCEMENTS ON MATTERS THAT THE PLANNING COMMISSION
MEMBERS WOULD LIKE PLACED ON A FUTURE AGENDA FOR DISCUSSION,
ACTION, OR REPORT - None

ITEMNO.7 REQUESTS FOR EXCUSED ABSENCES - None

ADJOURNMENT

There being no further business to come before the Planning Commission, the meeting was
adjourned at 7:10 p.m.

The next regular meeting of the Planning Commission is scheduled for April 3, 2013, at 6:30 p.m.

The agenda for the Regular Meeting was posted on March 15, 2013, at 1:09 p.m. on the City Hall Bulletin
Board located outside of the City of Newport Beach Administration Building.

Michael Toerge, Chairman

Fred Ameri, Secretary

Page 4 of 4



Changes proposed by P. Alford, Planning  Manager

Additional Materials
Item No. la

NEWPORT BEACH PLANNING COMMISSION MINUTES Draft Minutes 03/21/13 3/21/13

VIILI.

Commissioner Tucker felt that this is a proper way toAhgﬁlcjle aigri unzfgrjfg’nate situation and that the
applicants have the right to make their request.

Motion made by Commissioner Tucker and seconded by Vice Chair Hillgren and carried (4 — 0 — 3),
to adopt a resolution approving Lot Line Adjustment No. LA2012-007 and Variance Permit No.
VA2012-007.

AYES: Ameri, Hillgren, Toerge, and Tucker
NOES: None

ABSTENTIONS: None

ABSENT: Brown, Kramer, and Myers

Mr. Person indicated withdrawal of the previous request for a continuance.

ITEMNO.3 MIXED-USE CODE AMENDMENT (PA2013-020)
Site Location: City of Newport Beach

Planning Manager Patrick Alford presented details of the report including background and direction by
the City Council to initiate an amendment that would allow the ability to modify the minimum lot
area/density standard. He addressed applicable zoning areas and districts and presented
recommendations as stated in the report. A revised Exhibit A to the draft resolution was distributed to
correct a few typographical errors.

Commissioner Tucker clarified actions needed at this time.

Interested parties were invited to address the Planning Commission on this matter.

Jim Mosher pointed out typographical errors needing correction and opined that the literal form of the
amendment is not a valid amendment to the Zoning Code." He referenced Section 4.18 of the City
Charter as well as recent changes relative to amending sections or sub-sections in their entirety and
commented on the need to clarify the tables within the document.

There being no others wishing to address the Planning Commission, Chair Toerge closed the public
hearing.

Discussion followed regarding an existing procedure for rounding numbers within the Zoning Code.

Motion made by Commissioner Tucker and seconded by Commissioner Ameri and carried (4 — 0 —
3), to adopt a resolution recommending the City Council approval of Code Amendment CA2013-001.

Commissioner Tucker suggested that going forward; staff redoes the paperwork so that it is consistent
with the City Charter requirements.

Assistant City Attorney Mulvihill indicated that Commissioner Tucker's suggestions can be
incorporated into the ordinance and noted that the City Attorney's office agrees with his comments.

AYES: Ameri, Hillgren, Toerge, and Tucker
NOES: None

ABSTENTIONS: None

ABSENT: Brown, Kramer, and Myers

STAFF AND COMMISSIONER ITEMS
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CITY OF NEWPORT BEACH

PLANNING COMMISSION STAFF REPORT
April 3, 2013

Agenda Item 2

SUBJECT: Newport North Center Monument Signs Appeal - (PA2012-168)
1200 Bison Avenue
* Modification Permit No. MD2012-016

APPLICANT: Irvine Company — John Murphy

PLANNER: Patrick Alford, Planning Manager
(949) 644-3235, palford@ newportbeachca.gov

PROJECT SUMMARY

An appeal of the Zoning Administrator's decision to approve a modification permit to allow
alteration of an existing monument sign, and to allow the addition of a second multi-tenant
identification monument sign. The existing monument sign would increase in area from 72
to 81 square feet and increase in height from approximately 8 feet to 9 feet; the new
monument sign would measure 56 square feet in area and 6 feet 6 inches in height.

RECOMMENDATION

1) Conduct a de novo public hearing; and

2) Adopt Resolution No. , denying the appeal, upholding and affirming the
decision of the Zoning Administrator and approving Modification Permit No.
MD2012-016 with the attached Findings and Conditions (Attachment No. PC 1).
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VICINITY MAP

Subject Property
Newport North Shopping Ctr

1200 Bison Avenue.

Sign 1 Location
Existing Monument Sign

Sign 2 Location
New Monument Sign

GENERAL PLAN ZONING

Subject Property
1200 Bison Avenue.

Subject Property
1200 Bison Avenue.

LOCATION GENERAL PLAN ZONING CURRENT USE
CG - General PC 5 North Ford Planned Commercial Shopping
ON-SITE . . .
Commercial Community — Commercial Area Center
NORTH RM - Multi-Unit Planned Community Multi-Unit Residential
Residential- a
RS-D - Single-Unit PC 24 — Belcourt Planned . . . .
SOUTH Residential - Detached Community District Single-unit Residential
EAST CG- General Commercial PC 50 — Bonita .Canyon. Planned Commercial Shopping
Community District Center
PC 5 North Ford Planned Residential Apartment
WEST G- General Industry Community — Residential Area Units
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INTRODUCTION

Project Setting

The project site is the Newport North Shopping Center, which is located on the north
side of Bison Avenue and lies between MacArthur Boulevard and Camelback Street.
The center is occupied by a gasoline service station, restaurants, retail and service
retail uses. To the south, across Bison Avenue, is the Belcourt Terrace Residential
Community; to the east, across MacArthur Boulevard, is the Bluffs Shopping Center; to
the north is the North Newport Apartments Complex; and to the west is a Mini-U-
Storage facility.

Project Description/Action by the Zoning Administrator

On January 24, 2013, the Zoning Administrator approved Modification Permit No 2012-
016, to allow alteration of the existing multi-tenant monument sign to allow an increase
in area from 72 to 81 square feet and increase in height from 8 feet to approximately 9
feet; and a new monument sign was approved to measure 56 square feet and 6 feet 6
inches tall (Attachment PC 2, Project Plans). The Zoning Administrator staff report and
minutes of the hearing are attached (Attachments PC 3 and PC 4, respectively).

The Appeal

On February 6, 2013, Council Member Leslie Daigle appealed the decision of the
Zoning Administrator to the Planning Commission (Attachment PC 5). The appeal
identified issues related to the authority of the Zoning Administrator to apply the
provisions of the Zoning Code; the impact of the multi-tenant monument sign
illumination on the neighboring residential community; the multi-tenant monument sign
as not permitted by the North Ford Planned Community District (North Ford PC)
Regulations (Attachment PC 6), and neighborhood compatibility. While the concerns
are presented generally, the appeal letter indicates the crux of the concerns is the
illumination and content of the multi-tenant sign located at the corner of Camelback and
Bison.

Background

The North Ford PC contains standards for signs that have not changed since they were
first adopted in 1968.

On March 3, 2004, the Modifications Committee approved Modification Permit No. 2004-
009 to allow a new internally illuminated project identification monument sign for the
center.

On August 10, 2011, the Zoning Administrator approved Modification Permit No. 2011-
011, to allow a new monument sign as a multi-tenant identification sign.
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DISCUSSION
Analysis

Zoning Authority

The appellant is challenging the authority of the Zoning Administrator to approve the
subject signs. Specifically, the appellant argues that:

e The Zoning Administrator inappropriately used Zoning Code sign standards
instead of those of the North Ford PC; and

e The proposed illuminated multi-tenant sign is not permitted by the North Ford PC.

Section I, General Note No. 7, of the North Ford PC states, “Except as otherwise noted
in this ordinance, the requirements of the Newport Beach Zoning Code shall apply.
Additionally, Subsection 20.52.050.B.3.f of the Zoning Code allows modifications to
increase the allowed height, number and area of signs. Finally, Section 20.42.020.E of
the Zoning Code provides that if a planned community development plan does not
provide regulations for a particular sign type or situation, the requirements of Chapter
20.42 (Sign Standards) shall prevail.

It is staff’s interpretation that the sign standards of the Zoning Code can be applied in
cases where the North Ford PC is silent or to otherwise request deviation from its
standards. It was under that authority that the actions of the Modifications Committee in
2004 and the Zoning Administrator in 2011, and 2013, were authorized to approve
deviations from the sign standards of the North Ford PC to allow the original multi-tenant
identification sign.

Regarding the argument that the multi-tenant sign is not a sign type authorized by the
North Ford PC, the PC permits each individual business to have an identification ground
sign or an identification wall sign. The North Ford PC does not prohibit more than one
identification ground sign from being incorporated into a single sign. Such consolidation
is good planning practice that should be encouraged, even if it involves modification of
the height, number and area of signs.

Sign Illlumination

The appellant raised concerns regarding the illumination generated by the proposed
new sign at the intersection of Bison Avenue and Camelback Street. In reviewing the
application, the Zoning Administrator took into consideration input from staff
(Attachment PC 3), written testimony (Attachment PC 7), and public testimony at the
public hearing related to the impact of illumination on neighboring residential properties
(Attachment PC 4). In response to those concerns, conditions of approval were included
limiting the hours of illumination of the new monument sign to between 6 a.m. and 10:00
p.m., daily.
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The applicant, in response to the letter of appeal, has provided additional information
related to the ambient lighting at the intersection of Bison Avenue and Camelback
Street (Attachment PC 8). The conclusions of the lighting analysis is that the increased
illumination generated by the new sign will be perceptible immediately in front of the
sign, but that any increase in illumination will be negligible or imperceptible as the
distance increases away from the intersection. Staff observed the nighttime lighting at
the intersection of Bison Avenue and Camelback Street generated by the existing street
lights and the traffic signals, and concurs with the conclusions of the lighting engineer.

Compatibility

The appellant also raised a concern that the addition of the new monument sign at the
intersection of Bison Avenue and Camelback Street is not compatible with the
surrounding area. Bison Avenue is designated as a Primary Road (Four Lane Divided)
in the Circulation Element of the General Plan. Bison Road is heavily traveled by
motorists to access the SR-73 Toll Road. Staff is of the opinion that the addition of
freestanding signs at the subject property, and in particular at the corners of the subject
property is consistent with signage typically provided for any shopping center in such a
setting. The fact that the proposed monument sign includes the names of individual
tenants does not affect compatibility with the surrounding area since it remains a
monument sign. However, the issue raised and addressed with regard to the
illumination is directly related to compatibility, and conditioned to alleviate that impact.

Conclusion

For the reasons above, staff recommends that the Planning Commission determine that
the Zoning Administrator was within the authority as specified by the North Ford PC, the
Sign Code and the Modification Permit authority. That the two monument signs as
proposed, provide adequate tenant identification and visibility, that the conditions of
approval have adequately addressed the illumination concerns of the residential
neighbors, and that the signs are compatible with the surrounding area.

Alternatives

As the review authority, the Planning Commission may also:

1. Affirm, in part, the action of the Zoning Administrator by modifying or adopting
additional conditions of approval; or

2. Revise the action of the Zoning Administrator and deny the Modification Permit (a
draft resolution for this action is provided as Attachment PC 9).

Environmental Review

The project qualifies for Class 11 (Accessory Structures) categorical exemption, Section
15311 of the California Environmental Quality Act. This class exempts construction, or
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placement of minor structures accessory to (appurtenant to) existing commercial,
industrial, or institutional facilities, including but not limited to on-premise signs.

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to property owners within
300 feet (excluding intervening rights-of-way and waterways) of the property and posted
at the site a minimum of 10 days in advance of this hearing consistent with the
Municipal Code. Additionally, the item appeared upon the agenda for this meeting,
which was posted at City Hall and on the City website.

Prepared by: Submitted
by:

ATTACHMENTS

PC1 Draft Resolution of Approval with Findings and Conditions
PC 2 Project Plans

PC 3 Jan. 24, 2013, Zoning Administrator Staff Report

PC 4 Excerpt of Jan. 24, 2013, Zoning Administrator Minutes
PC5 Letter of Appeal

PC6 Excerpt of North Ford PC Regulations

PC7 Photos/Correspondence Received

PC8 Applicant’s Letter in Response to the Appeal

PC9 Draft Resolution of Denial with Findings



Attachment No. PC 1

Draft Resolution of Approval with
Findings and Conditions



RESOLUTION NO. 2013- DRAFT

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH DENYING AN APPEAL AND
UPHOLDING AND AFFIRMING THE DECISION OF THE ZONING
ADMINISTRATOR AND APPROVING MODIFICATION PERMIT
NO. MD2012-016 FOR THE NEWPORT NORTH SHOPPING
CENTER LOCATED AT 1200 BISON AVENUE (PA2012-168)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by John Murphy on behalf of the Irvine Company, property
owner, with respect to property located at 1200 Bison Avenue legally described as Lot 6,
Tract 12309, requesting approval of a Modification Permit.

The subject property is located within the PC-5 Zoning District (North Ford Planned
Community, General Commercial Area 3) and the General Plan Land Use Element
category is CG (General Commercial).

The applicant requests a Modification Permit to allow reconstruction of the existing and
construction of a new second freestanding multi-tenant monument sign to identify on-
site retail tenants and the project, where the North Ford Planned Community District
Regulations restrict the property to a freestanding signs for project identification only.
Additionally, the freestanding signs will exceed the maximum height of four (4) feet
specified by the Planned Community District Regulations for monument signs, and
more than the 20 percent increase that can be authorized by a comprehensive sign
program.

A public hearing was held on January 24, 2013, by the Zoning Administrator in the City
Hall Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of
time, place and purpose of the meeting was given in accordance with the Newport
Beach Municipal Code. Evidence, both written and oral, was presented to, and
considered by, the Zoning Administrator at this meeting. The Zoning Administrator was
conditionally approved the application, with the findings and conditions as stated in
Resolution No. ZA2013-005.

On February 6, 2013, an application was received, appealing the decision of the Zoning
Administrator that approved Modification Permit No. 2012-016. The appellant raised
issues related to sign type, sign illumination, and compatibility with the surrounding area.

A public hearing was held on April 3, 2013, by the Planning Commission in the City Hall
Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of
time, place and purpose of the meeting was given in accordance with the Newport
Beach Municipal Code. Evidence, both written and oral, was presented to, and
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considered by, the Planning Commission at this meeting. The application was
conditionally approved.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1. The project has been reviewed, and qualifies for a Class 11 (Accessory Structures)
categorical exemption pursuant to Title 14 of the California Code of Regulations (Section
15311, Article 19 of Chapter 3, Guidelines for Implementation of the California
Environmental Quality Act).

2. Class 11 exempts construction, or placement of minor structures accessory to
(appurtenant to) existing commercial, industrial, or institutional facilities, including but not
limited to on-premise signs.

SECTION 3. REQUIRED FINDINGS.

Modification Permit to allow the construction of two freestanding signs to exceed the
permitted height and to allow the new signs to identify individual tenants (multi-tenant
monument signs), where the North Ford Planned Community District Regulations limit the
monument signs to 4 feet tall and project identification only.

In accordance with Section 20.52.050.E (Findings and decision) of the Newport Beach

Municipal Code, the following findings and facts in support of the findings for a Modification
Permit are set forth:

Finding

A. The requested modification will be compatible with existing development in the
neighborhood.

Facts in Support of Finding

1. The subject property is located in the PC-5 (North Ford Planned Community, Area 3)
District and is designated CG (General Commercial) by the Land Use Element of the
General Plan. This district is intended to provide for a wide variety of commercial
activities oriented to primarily serve citywide and regional needs. The existing
commercial development and proposed signage is consistent with this land use
designation. The application of the Zoning Code provisions for signs in place of the North
Ford Planned Community District Regulations is appropriate since the commercial
shopping center is comparable to other such commercial centers located citywide. The
proposed signage is accessory to the primary use.

2. The freestanding signs, as proposed, are in scale with the property street frontages in
that the maximum permissible size for each sign does not exceed 150 square feet.

03-15-2013
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3. The changes to the existing monument sign and the proposed new monument sign are
consistent and comparable with other commercial properties located citywide which
have not been deemed incompatible with the surrounding neighborhood.

Finding

B. The granting of the modification is nhecessary due to the unique physical characteristic(s)
of the property and/or structure, and/or characteristics of the use.

Facts in Support of Finding

1. The perpendicular orientation of the westerly building to Bison Avenue obstructs the
visibility of the tenant wall signs on all buildings that generally face the interior parking lot.

2. The freestanding signs as proposed will provide enhanced visibility for vehicular traffic
traveling eastbound on Bison Avenue for project identification and individual tenants that
range in distance from the street right-of-way of between 35 and 100 feet. This is
important for visibility to eastbound Bison Avenue traffic as they approach Camelback
Street, which is the last opportunity to access the shopping center, since U-Turns are
prohibited to eastbound traffic at the intersection of Bison Avenue and MacArthur
Boulevard.

3. The proposed increased height of the freestanding signs is necessary due to the overall
size of the commercial project, placement of the buildings on the site, and the speed of
traffic on Bison Avenue and MacArthur Boulevard. Additionally, several tenants are
located interior to the property with limited or obstructed sign visibility from the roadways.

4, The change to the existing monument sign will increase in area to 81 square feet and
increase in height to 9 feet; and the new monument sign will be 56 square feet and 6 feet
6 inches tall, will provide adequate sign area to provide tenant identification that will be
readily visible from the adjacent roadways.

Finding

C. The granting of the modification is necessary due to practical difficulties associated with
the property and that the strict application of the Zoning Code results in physical
hardships that are inconsistent with the purpose and intent of the Zoning Code.

Facts in Support of Finding

1. The property is developed with four buildings with tenant identification wall signs, some of
which are not directly visible from the roadways and which will be supplemented by the
visibility of the monument signs.

03-15-2013
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2. The modification permit will allow freestanding signs that are in scale with the buildings
and that provide enhanced visibility from MacArthur Boulevard and Bison Avenue
frontages to the greatest extent possible.

Finding
D. There are no alternatives to the modification permit that could provide similar benefits to

the applicant with less potential detriment to surrounding owners and occupants, the
neighborhood, or to the general public.

Facts in Support of Finding

1. The granting of a modification permit to allow the increased height of the freestanding
signs, will also allow identification of multiple tenants with enhanced visibility from
MacArthur Boulevard and Bison Avenue. The modification to allow the increased height
of the second multi-tenant identification sign will provide visibility to vehicular traffic
traveling eastbound on Bison Avenue and allow for direction to the Camelback Street
entrance to the shopping center. The visibility provided by the increased height is
important since vehicular traffic cannot make a U-Turn at MacArthur Boulevard. Similar
provision could not be granted within the parameters of the North Ford Planned
Community District Regulations or the Zoning Code that could enhance visibility to
remedy the restricted traffic movements in and around the site or on the adjacent
roadways.

Finding

E. The granting of the modification would not be detrimental to public health, safety, or
welfare, to the occupants of the property, nearby properties, the neighborhood, or the
City, or result in a change in density or intensity that would be inconsistent with the
provisions of this Zoning Code.

Facts in Support of Finding

1. The proposed freestanding signs are consistent with the multi-tenant signage of the
commercial projects within North Ford Planned Community and elsewhere in the City
and for those reasons will not be detrimental to public health, safety, or welfare to the
occupants of the property, nearby properties, the neighborhood, or the City.

2. The monument signs as recommended will not interfere with sight distance for vehicles
entering or exiting the property from the driveways on Bison Avenue or Camelback
Street.

3. The signage is for commercial uses in a commercial district and is not in or adjacent to a

residential district.

03-15-2013
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No foreseeable detriment will result from the approval of the modification permit as
conditioned to limit the height and number of multi-tenant monument signs (two only,
multi-tenant project signs), with identification of no more than three tenants per sign as
recommended by staff; one at the MacArthur Boulevard Frontage and one at the
intersection of Bison Avenue and Camelback Street.

The requirement that illumination of the monument sign located at the intersection of
Bison Avenue and Camelback Street be controlled by a timer and turned off between
the hours of 10:00 p.m. and 6:00 a.m. is appropriate and necessary to alleviate
potential detrimental effect on residential neighbors.

SECTION 4. DECISION.

NOW, THEREFORE, BE IT RESOLVED:

1.

The Planning Commission of the City of Newport Beach hereby denies the appeal and
upholds and affirms the decision of the Zoning Administrator and approves Modification
Permit No. MD2012-016, subject to the conditions set forth in Exhibit A which are
attached hereto and incorporated by reference.

Modification Permit applications do not become effective until 14 days following the date
of action. Prior to the effective date, the applicant or any interested party may appeal the
decision of the Planning Commission to the City Council by submitting a written appeal
application to the City Clerk. For additional information on filing an appeal, contact the
Planning Division at 949-644-3200.

PASSED, APPROVED AND ADOPTED THIS 3" DAY OF APRIL, 2013.

AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

BY:

Michael Toerge, Chairman

Fred Ameri, Secretary

03-15-2013
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EXHIBIT “A”

CONDITIONS OF APPROVAL

The development shall be in substantial conformance with the approved site plan,
details, and elevations, except as noted in the following conditions and Exhibit “B.”

All signs shall be maintained in accordance with Section 20.42.170 (Maintenance
Requirements) of the Newport Beach Municipal Code. Temporary and exempt signs
not specifically addressed in this Modification Permit shall be regulated by the
provisions of Chapter 20.42 of the Newport Beach Municipal Code.

Locations of the signs are limited to the designated areas and shall comply with the
limitations specified herein and any applicable sight distance provisions of Chapter
20.42 of the Newport Beach Municipal Code or required by the Public Works
Department (City Standard 110-L, using S=525 feet for MacArthur Boulevard).
Additionally, the applicant shall provide Sight Distance Exhibits for review and
approval by the Public Works Department prior to issuance of building permits, if
applicable.

Prior to issuance of building permits for either monument sign, a survey shall be
performed to accurately depict the location of the monument signs in relation to the
property line and a copy shall be attached to and incorporated into the construction
plans.

In the case of the monument sign located at the intersection of Bison Avenue and
Camelback Street, the plans submitted for building permits shall depict and call out all
traffic signal equipment located within close proximity to the proposed sign. The As-
Built Traffic Signal Plan included with the Staff Report Attachment ZA 4, shall also be
included in the construction plans.

The plans submitted for building permits shall show the location of existing Southern
California Edison (SCE) Easement.

Prior to issuance of building permits, the applicant shall submit to the Planning
Department an additional copy of the approved architectural plans for inclusion in the
Planning Division file. The plans shall be identical to those approved by all City
departments for building permit issuance. The approved copy shall include
architectural sheets only and shall be reduced in size to 11 inches by 17 inches. The
plans shall accurately depict the elements approved by this approval and shall
highlight the approved elements such that they are readily discernible from other
elements of the plans.

A building permit shall be obtained prior to commencement of the construction and/or
installation of the signs, and in accordance with the applicable Building Codes.

03-15-2013
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9. A copy of the resolution, including conditions of approval Exhibit “A,” and Exhibit “B”
shall be incorporated into the Building Department and field sets of plans prior to
issuance of the building permits for the freestanding signs, to identify this approval as
the authority for location, size and placement.

10.  This approval shall expire and become void unless exercised within 24 months from
the actual date of review authority approval, except where an extension of time is
approved in compliance with the provisions of Title 20 Planning and Zoning, of the
Newport Beach Municipal Code.

11. To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless City, its City Council, its boards and commissions, officials, officers, employees,
and agents from and against any and all claims, demands, obligations, damages,
actions, causes of action, suits, losses, judgments, fines, penalties, liabilities, costs and
expenses (including without limitation, attorney’s fees, disbursements and court costs) of
every kind and nature whatsoever which may arise from or in any manner relate (directly
or indirectly) to City’s approval of the Newport North Center Sign Modification Permit
including, but not limited to Modification Permit No. MD2012-016 (PA2012-168) and
the determination that the project is exempt under the requirements of the California
Environmental Quality Act. This indemnification shall include, but not be limited to,
damages awarded against the City, if any, costs of suit, attorneys' fees, and other
expenses incurred in connection with such claim, action, causes of action, suit or
proceeding whether incurred by applicant, City, and/or the parties initiating or bringing
such proceeding. The applicant shall indemnify the City for all of City's costs, attorneys'
fees, and damages which City incurs in enforcing the indemnification provisions set forth
in this condition. The applicant shall pay to the City upon demand any amount owed to
the City pursuant to the indemnification requirements prescribed in this condition.

12.  The lighting source for the monument sign located at the intersection of Bison Avenue

and Camelback Street shall be controlled by a timer to automatically cease operation
between the hours of 10:00 p.m. and 6:00 a.m., daily.

03-15-2013
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Frontages:

EXHIBIT “B”

SIGN MATRIX

Sign 1.1, MacArthur Boulevard Frontage

Sign 1A.1, Bison Avenue Frontage

Type of Sigh &

Other Requirements

Location
e Max Height: 8 feet 11 inches, average height
e Max Length: 14 feet. in overall length
Monument Sign 1.1 e Max Sign Area: 95 sq. ft.
Multi-Panel and Project | ¢  Max Vertical Dimension: Logo or Letter: 36 in; 6-in minimum letter height.
Identification Sign, e Location: Shall be verified by a survey of the existing sign and any change shall
MacArthur Blvd be verified to maintain the existing distance from edge of the trail pavement
which is approximately 8 feet.
¢ Shall not identify more than three (3) retail tenants per side.
e Max Height: 6 feet 6 inches, average height
e Max Length: 9 feet 5 inches, overall length
Monument Sign 1A.1 ' A S|gn_ Area_. N s9: ft. A R .
Multi-Panel and Project e Max \(ertlcgl I;)lmensmn, Logo or Letter: 36.|n, 6-in minimum Igtter helght.
e Location: Minimum of 8 feet from property line, unless otherwise required to be

Identification Sign,
Bison Avenue

greater by the Public Works Department.

Shall not identify more than three (3) retail tenants.

The lighting source shall be controlled by a timer to automatically cease
operation between the hours of 10:00 p.m. and 6:00 a.m., daily.

NOTES/REQUIREMENTS:

a) Requirements for all signs per Municipal Code Chapter 20.42, freestanding signs per Section
20.42.080 C, except as provided in this sign matrix.

b) Sign area is the area measured by two perpendicular sets of parallel lines that surround the
proposed logo and sign copy. All signs shall substantially conform to the approved attached

sign matrix.

c) Pursuant to Section 20.42.120.F of the Zoning Code, the Community Development Director
may approve minor revisions to this approval if the intent of the original approval is not affected.

03-15-2013
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Report
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CITY OF NEWPORT BEACH

ZONING ADMINISTRATOR STAFF REPORT
January 24, 2013

Agenda Item No. 2

SUBJECT: Newport North Center Monument Signs (PA2012-168)
1200 Bison Avenue
= Modification Permit No. MD2012-016

APPLICANT: Irvine Company — John Murphy

PLANNER: Javier S Garcia, AICP, Senior Planner
(949) 644-3206, jgarcia@newportbeachca.gov

ZONING DISTRICT/GENERAL PLAN

Zoning Code — PC-5, Area 3 Commercial (North Ford Planned Community)
General Plan — CG (General Commercial)

PROJECT SUMMARY

A Modification Permit to alter an existing monument sign fronting on MacArthur Boulevard,
converting it to a multi-tenant sign; and to allow the addition of a second multi-tenant
monument sign at the intersection of Bison Avenue and Camelback Street (northeast
corner of the property). The existing monument sign will increase in area from 72 to 81
square feet and increase in height from approximately 8 feet to 9 feet; and the new
monument sign will be 56 square feet and 6 feet 6 inches tall.

RECOMMENDATION

1) Conduct a public hearing; and

2) Adopt Draft Zoning Administrator Resolution No. ZA2012- approving
Modification Permit No. MD2012-016 (Attachment No. ZA 1).


http://www.newportbeachca.gov/
mailto:jgarcia@newportbeachca.gov

Newport North Center Monument Signs
Modification Permit No. MD2012-016
Page 2

DISCUSSION

e The property is located in the PC-5 (North Ford Planned Community) District. Newport
North Shopping Center is currently occupied by a mix of commercial uses. Land
uses include retail storefronts and a gasoline station.

e The property is subject to both pedestrian and vehicular traffic, which prompts the
need for adequate visible signage to identify the on-site tenants and direct the public
to safely arrive at the shopping center.

e The configuration of the site, limits vehicular access to westbound traffic on Bison
Avenue and to northbound traffic on Camelback Street, and the mix of uses create a
need for the modification permit to allow an additional monument sign at the corner of
Bison Avenue and Camelback Street. This is important for visibility to eastbound traffic
as they approach Camelback Street, which is the last opportunity to access the
shopping center, since U-Turns are prohibited to eastbound traffic at the intersection of
Bison Avenue and MacArthur Boulevard.

e The North Ford Planned Community Regulations limit identification monument signs
up to 4-feet-tall and 150 square feet maximum sign area when located within 20 feet
of the property line. This regulation does not provide for tenant identification or
adequate sign visibility. Sign visibility to identify the site is particularly ineffective for
vehicular traffic traveling eastbound on Bison Avenue to facilitate access to the
shopping center due to the two limited access points available. Additionally, the
visibility of wall signs on the building to identify individual tenants within the shopping
center is also limited by the distance of the buildings from the roadways. Therefore,
the two monument signs will alleviate visibility by placement in locations that better
serve persons seeking the shopping center.

e Staff believes that the additional sign area is necessary to provide adequate visibility
and identification of the site and to the mix of individual tenants within the area from
on-site and off-site vantage points.

e A modification permit is required to allow the monument signs to exceed the 4 foot
height provisions and to allow for the identification of individual tenants whose wall
signs are not visible from the roadways. The increased height is necessary for
adequate identification of individual tenants with letter sizes that are visible to
vehicular traffic traveling on the adjacent roadways.

e This approval will supersede Modification Permit No. MD2011-011, approved August
10, 2011, which permitted a monument sign (project identification only) fronting on
MacArthur Boulevard, limited to 14 feet, 4 % inches long, 7 feet 11 inches high, 72
square feet of sign area, and identifying the shopping center only and not any
individual tenants.
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ENVIRONMENTAL REVIEW

The project qualifies for Class 11 (Accessory Structures) categorical exemption, Section
15311 of the California Environmental Quality Act. This class exempts construction, or
placement of minor structures accessory to (appurtenant to) existing commercial,
industrial, or institutional facilities, including but not limited to on-premise signs.

PUBLIC NOTICE

Notice of this hearing was published in the Daily Pilot, mailed to property owners within
300 feet (excluding intervening rights-of-way and waterways) of the property and posted
at the site a minimum of 10 days in advance of this hearing consistent with the
Municipal Code. Additionally, the item appeared upon the agenda for this meeting,
which was posted at City Hall and on the City website.

APPEAL PERIOD: An appeal may be filed with the Director of Community Development,
within fourteen (14) days following the date the action or decision was rendered unless a
different period of time is specified by the Municipal Code (e.g., Title 19 allows ten (10) day
appeal period for tentative parcel and tract maps, lot line adjustments, or lot mergers). For
additional information on filing an appeal, contact the Planning Division at 949 644-3200.

Prepared by:

BW/jsg

Attachments: ZA'1 Draft Resolution
ZA 2  Vicinity Map
ZA 3  Applicant’s Justification Letter
ZA 4  Photos, Traffic Signal Plan, and Project Plans
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NEWPORT BEACH ZONING ADMINISTRATOR MINUTES 01/24/2013

NEWPORT BEACH ZONING ADMINISTRATOR MINUTES
Council Chambers — 3300 Newport Boulevard
Thursday, January 24, 2013
REGULAR HEARING

3:30 p.m.
A. CALL TO ORDER - The meeting was called to order at 3:30 p.m.
Staff Present: Brenda Wisneski, Zoning Administrator

Jason Van Patten, Planning Technician
Javier S. Garcia, AICP, Senior Planner

B. MINUTES of January 10, 2013
Action: Approved
C. PUBLIC HEARING ITEMS

ITEM NO. 1 819 West Balboa Boulevard Parcel Map No. NP2012-010 (PA2012-170)

819 West Balboa Boulevard CD1

Jason VanzRatten, Planning Technician, provided a brief description of the project stating that an existing single
family residente was to be demolished and would be replaced with a proposed two-unit condominium project. Mr.
Van Patten addetkthat the application for a parcel map would allow each unit to be sold individually and that the
applicant had not requested a waiver of Title 19 Subdivision standards. He further noted that plans for the two-unit
condominium project were in plan check and that the applicant was subject to in-lieu housing fees, park dedication
fees and fair share fees.

Mike Schmidt, applicant, introducethhimself. He stated that he had read the resolution and the required conditions.

The Zoning Administrator opened the pubfi¢ hearing.

One member of the public, Jim Mosher, spoke and stated that he was unclear as to the justification of the required
fees specified by Conditions No. 6, 7, and 8. He furtker had questions and comments regarding the language of the
CEQA exemption, Coastal Commission review, and clarity of Conditions No. 5 and No. 10.

In response to Mr. Mosher, Zoning Administrator Wisneski stated that additional fees were assessed based on the
increase in number of units.
Seeing that no one else from the public wished to comment, the public hearing was closed.

Zoning Administrator Wisneski noted that the resolution would be revised to cl the CEQA reference as raised by
Mr. Mosher, and approved the resolution as amended for Parcel Map No. NP2012>Q10.

Action: Approved

Newport North Center Monument Signs Modification Permit No. MD2012-016 (PA2012-168)
1200 Bison Avenue CD4

Javier Garcia, Senior Planner, provided a brief project description and noted minor corrections to the staff report and
the resolution. He briefly described the project site and the proposal to increase the height of the existing monument
on MacArthur Boulevard by one foot and a nhew monument sign to be located at the corner of Bison Avenue and
Camelback Street. Mr. Garcia described prior history regarding right-of-way changes that occurred with regard to
the MacArthur Boulevard property line which may have affected the location of the existing monument sign. Mr.
Garcia also stated he was contacted by Mr. Bob McCaffrey expressing his concern with the illumination of the
monument signs affecting the residential living areas. Mr. McCaffrey's property at 40 Hillsdale Drive, Belcourt
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Terrace, indirectly overlooks the subject property. To address this concern, Mr. Garcia distributed an additional
condition of approval requiring limiting the illumination of the new monument sign between 10:00 p.m. and 8:00 a.m.

The Zoning Administrator opened the public hearing.

Nancy Mallar, President of the Belcourt Terrace Homeowners Association (a sub-association of North Ford), noted
residents within her community expressed concerns with the visibility of the new sign as viewed from the Belcourt
Terrace community. She expressed that the existing sign is bright and that other freestanding signs on Bison
Avenue are not illuminated.

Jim Mosher, resident, expressed his appreciation that the proposed and existing monument signs include the
project address. He felt that the proposed sign was similar to the freestanding signage at the Westcliff Plaza
Shopping Center which is an eyesore. He stated that the Planned Community text was last amended on February
26, 2008 and that the PC text should be amended to address the proposed signage. He opined that the PC text
allows a 20-foot tall multi-tenant sign and questioned whether the proposed signs achieve reasonable identification
of the center. He contends that a sign further west of the center would be a better solution to give motorists earlier
notice of the center. He also suggested relocating or constructing a subterranean vault for an existing traffic signal
box located at the corner of Bison Avenue and Camelback Street. He also commented on typographical errors in
the staff report and the resolution.

Seeing that no one else from the public wished to comment, the Zoning Administrator closed the public hearing.

Mr. Garcia addressed the type of sign that Mr. Mosher questioned. Mr. Garcia described the two types of signs
listed in the Planned Community District regulations which are project identification and multi-tenant directory signs.
The proposed signs are a hybrid of the two types, and not a multi-tenant directory sign, since not all tenants are
identified. Staff also expressed current trending of signs and tenant mix of multi-tenant buildings.

The Zoning Administrator raised questions related to the exact location of the MacArthur Boulevard sign and
requested that a condition be included requiring the survey be submitted confirming the location of the existing sign.
The applicant concurred with that requirement. The Zoning Administrator expressed that there was a need for the
second sign located at the intersection of Bison Avenue and Camelback Street for motorists traveling eastbound.
The Zoning Administrator stated, and applicant agreed, that the sign program require the new sign be a minimum of
eight feet from the property line, and not allow for discretion by the Public Works Department. Concerns with regard
to lighting were discussed. The Zoning Administrator stated that the proposed sign design and materials were
consistent with other Irvine Company signs, and that is was important to maintain that consistency. To address the
concerns of the Belcourt residents, in addition to the fact that the businesses on the center are closed after 10:00
p.m., the Zoning Administrator supported including the condition added by staff. However, to accommodate
business hours, she modified the condition to require the lights to be shut off between the hours of 10:00 p.m. and
6:00 a.m., daily. The discussion and comments were incorporated into the resolution for approval.

Zoning Administrator Wisneski noted that the clarification and changes discussed would be provided with regard to
comments raised by Mr. Mosher, the concerns of the neighbors, with concurrence of the applicant, and adopted the
resolution as amended for Modification Permit MD2012-016.

Action: Approved as amended

D. PUBLIC COMMENTS ON NON-AGENDA ITEMS
None.

ADJOURNMENT

The hearing was adjourned at 4:10 p.m.

Page 2 of 3
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The agenda for the Regular Hearing was posted on January 18, 2013, at 2:35 p.m. on the City Hall
Bulletin Board located outside of the City of Newport Beach Administration Building and on the City’s
website on January 18, 2013, at 2:55 p.m.
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Excerpt of North Ford PC Regulations
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Photos/Correspondence Received



To: ZONING ADMINISTRATOR
Subject: Additional Materials Received

Item No. 2a: Additional Materials Received
Zoning Administrator Hearing January 24, 2013
Newport North Center Monument Signs Modification (PA2012-168)

From: bob mccaffrey [mailto:bobmac988@yahoo.com]
Sent: Tuesday, January 22, 2013 2:50 PM

To: Garcia, Jay

Subject: PA2012-168

Mr. Garcia

My wife and I reside at 40 Hillsdale Drive Newport Beach. The property involve in this request is very close to
our residence which backs up to Bison and overlooks Camelback.

We would attend the meeting but we are out of town and unable to be part of this hearing. If this issue is going
to be discussed at a later meeting we would like to be advised and participate.

We object to the signage request and the lumination of the proposed sign. The lighting is a major concern as it
will intrude into the bedrooms at the rear of our house.

The concern of the requestor was traffic coming from Jamboree. This is not the primary source of traffic which
would need additional signage. This would be primary a form of advertising and would detract from ambience
of the neighborhood. The signage would not be in a position to aid traffic flow therefore we strongly oppose this
request for a variance.

If you have any question regarding our concerns; we can be reached by email.
Thank you in advance for your assistance in this matter.
Mr. and Mrs. Robert McCaffrey

40 Hillsdale Drive
Newport Beach, CA 92660
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March 7, 2013

Newport Beach Planning Commission
Attn: Chairman Michael Toerge

3300 Newport Boulevard

Newport Beach, CA 92663

Community Development Department
Attn: Jay Garcia, Senior Planner

3300 Newport Boulevard

Newport Beach, CA 92663

Subject: Response to Appeal of Zoning Administrator Approval of Modification Permit
MD 2012-016, Resolution No. ZA2013-005

Dear Chairman Toerge:

On January 24, 2013, following a public hearing, the Zoning Administrator (ZA) for the City of
Newport Beach approved a Modification Permit now before the Planning Commission on
appeal. CAA Planning, Inc. (CAA), on behalf of Irvine Company, submits the following
response and respectfully requests that the Planning Commission deny the subject appeal.

Background

The Modification Permit now under appeal applies to the Commercial Planning Area (Newport
North Shopping Center) of the North Ford Planned Community (PC) Sign standards. The subject
modification permit approval would allow changes to an existing monument sign located at the
intersection of MacArthur Boulevard and Bison Avenue (referenced herein as “existing sign”)
and the placement of a new monument sign to be located at the intersection of Bison Avenue and
Camelback Street (referenced herein as “new sign”).

On February 6, 2013, an appeal was filed by Council Member Daigle on behalf of the general
public stating in part that the North Ford PC sign regulations do not specifically allow for the
signs approved by the ZA and that the ZA did not use the correct standards to review the
proposed signs. The appeal went on to state that the ZA misinterpreted the sign types permitted
in the North Ford PC regulations, and failed to analyze the project for compatibility with the
surrounding area. While these appeal comments were made generally, the monument sign
proposed for at the corner of Bison Avenue and Camelback Street is the principal concern based
on the location in relation to the adjacent Belcourt residential development.

Response to Appeal Issues

Standard of Review

65 Enterprise, Suite 130  Aliso Viejo, California 92656 « (949) 581-2888 « Fax (949) 581-3599
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The appeal states that the ZA did not use the correct standard of review in approving the
Modification Permit, stating that the North Ford PC sign regulations do not contain specific
standards for ground mounted monument signs.

There are several sign types allowed by the PC, including identification ground signs,
identification wall signs, restaurant signs, and a 20’ tall multi-tenant directory sign. The PC does
not include monument signs. The City’s sign code (Zoning Code Section 20.42.010 E.) specifies
that in Planned Community districts, the sign regulations contained in a PC prevail, except where
the PC does not provide regulations for a particular sign type or situation, in which case the
Zoning Code prevails. In this instance, the PC does not include regulations for a monument sign,
so the sign regulations contained within the Zoning Code are used.

The application of the Zoning Code provision for signs in place of the North Ford PC is
appropriate since the PC does not include monument signage and because the commercial
shopping center is comparable to other such commercial centers located citywide and should be
allowed monument signage. The Zoning Code allows monument signs with a maximum average
height of 6’ and a maximum width 1.5 x the average height.

The proposed Bison Avenue and Camelback Street sign is 6’6" in height and 9°4%®” in width.
This exceeds the height that is allowed by the zoning code by 6” and, therefore, requires a
modification permit. The City’s modification permit process allows an increase in the height,
area and number of signs (Zoning Code Section 20.52.050).

The ZA approved the modification permit to allow for this increase in size from 6’ to 6’6”. The
width of the sign at 9'4°%®” is consistent with the Zoning Code standard of 1.5 x the average
height (1.5* x 6.5’ = 9.75%). With the modification permit, the sign is consistent with the City’s
standards for monument signs. By applying Zoning Code Section 20.41.010.E, for signs within
Planned Communities, the ZA used the correct standard of review in approving Modification
Permit 2012-016 and monument signs are allowed.

Compatibility with the Surrounding Area

The appeal states that the approved monument signs are not compatible with the neighborhood
setting and specifically that the proposed monument sign at the intersection of Bison Avenue and
Camelback Street is of particular concern because the illumination is visually intrusive to nearby
(Belcourt) residents.

In approving the modification permit, the ZA correctly referenced that the shopping center is
designated CG (General Commercial) by the Land Use Element of the Newport Beach General
Plan and that the CG District is intended to provide a wide variety of commercial activities
oriented to primarily serve citywide or regional needs. The ZA found that the changes to the
existing monument sign at MacArthur Boulevard and Bison Avenue and the new monument sign
at Bison Avenue and Camelback Street are in scale with the property street frontages and
consistent and compatible with other commercial properties located citywide. This finding is
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consistent with the substantial vehicular traffic flows adjacent to the shopping center documented
by the Orange County Transportation Authority as follows: 7,000 vehicles per day on Bison
Avenue and 34,000 vehicles per day on MacArthur Boulevard.

The ZA found that the monument sign at Bison Avenue and Camelback Street would provide
enhanced visibility for vehicular traffic traveling eastbound on Bison Avenue for project
identification and individual tenants that range in distance from the street right-of-way between
35 and 100 feet. The Bison Avenue and Camelback Street traffic signal provides the only entry
to the shopping center for vehicles traveling eastbound (towards MacArthur Boulevard). There is
no left-in access to the shopping center from Bison Avenue and U-turns are prohibited at the
Bison Avenue and MacArthur Boulevard intersection; if a vehicle misses the shopping center at
the Camelback Street entry the next opportunity to turn around is at The Bluffs shopping center.

Although both monument signs will be illuminated (and the existing sign on MacArthur
Boulevard has been illuminated for several years), as stated in the appeal, the monument sign
proposed at Bison Avenue and Camelback Street is of particular concern because it will be
located across the intersection from the Belcourt residential development. It should be noted that
the existing ambient light at this location is typical of other comparable four-way signalized
intersections with pedestrian crossings from sidewalks which are illuminated by street lights. At
this location, traffic movements are controlled by through signals and left turn arrows for
vehicles travelling on Bison Avenue and Camelback Street and entering/exiting the Belcourt
residential development.

Upon receipt of a written comment of concern from a Belcourt resident in advance of the ZA
Hearing, the new monument sign was specifically conditioned by the ZA to address the concern
of illumination. The condition required that a timer be installed to ensure that the sign would not
be illuminated between the hours of 10:00 pm and 6:00 am.

The Belcourt resident indicated the following in an email to the project planner, Mr. Jay Garcia,
on January 22, 2013. With respect to lighting, the email states: “The lighting is a major concern
as it will intrude into the bedrooms at the rear of our house.” In response to this comment and the
appeal, a special lighting analysis was completed by Linwood Engineering Associates, P.C.
Consulting Engineers (included as an attachment). The analysis objectively compares the
proposed monument sign illumination in context with existing light sources at the Bison Avenue
and Camelback Street location.

The lighting analysis evaluated the type of illumination to be used in the new sign (internally lit
with LED) for consistency with the City of Newport Beach Municipal Code, The California
Green Code, California Energy Code, and with Standards set by the IES (Illuminating
Engineering Society) of North America. Because the sign will be internally lit with LED, the
resultant effect is a smooth and even illumination to limit glare into the roadway and adjacent
properties.
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The conclusions of the lighting analysis show that the proposed sign installation complies with
all local and state codes and standards and that the sign increases light levels perceptibly only in
the immediate vicinity of the sign.The increase in light levels at the opposite street corner (across
Camelback Street) would be less than 0.002 percent. Light levels at the other street corners
across Bison Avenue near the entrance to the Belcourt residential development would be
immeasurable. The lighting analysis makes a recommendation relative to how the sign LED
lighting should be adjusted to ensure that “light trespass” is kept well below maximum allowed
levels.

Summary and Conclusion

The Zoning Code specifies that when a particular sign type is not called for in a PC’s sign
regulations, the sign regulations contained in the Zoning Code are to be used. In this case the ZA
applied the correct standard of review using the sign regulations provided for within the Zoning
Code and in approving the Modification Permit for the two monument signs for the Newport
North Shopping Center. As noted, the General Plan land use designation is designated CG
(General Commercial) which provides a wide variety of commercial activities oriented to
primarily serve citywide or regional needs. The location of the shopping center at the intersection
of Bison Avenue and MacArthur Boulevard, principal roadways with substantial traffic volumes,
combined with the proximity to a major arterial highway, support the ZA’s finding that
monument signage is appropriate.

The ZA was responsive to the concern expressed by the Belcourt resident by conditioning the
time allowed for the illumination of the new monument sign at the Bison Avenue and Camelback
Street intersection. A subsequent lighting analysis confirmed that the type of LED lighting
proposed for this particular sign will limit glare onto the roadway and adjacent properties. In
fact, the added light levels across the intersection towards Belcourt will be so low as to be
immeasurable.

In conclusion, we respectfully request that the Planning Commission deny the appeal of
Modification Permit MD 2012-016, Resolution No. ZA2013-005 and uphold the decision of ZA.

Sincerely,
CAA PLANNING, INC.

Shawna L. Schaffner
Chief Executive Officer

Attachment:  Special Lighting Analysis, Linwood Engineering Associates, P.C.
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City of Newport Beach
Planning Commission
3300 Newport Blvd
Newport Beach, CA 92663

Re: Monument Sign at Corner of Bison and Camelback
Dear Sir or Madam,

We have completed a thorough analysis of this sign addition and we have come to the following
conclusions:

e The sign installation complies with all applicable codes and standards, including:
0 Newport Beach Municipal Code
o California Green Code
o California Energy Code
o Standards set by the IES (Illuminating Engineering Society) of North America.

e Asdetailed in Exhibits 2 and 4, the sign will increase light levels perceptibly only in the
immediate vicinity of the sign. At the opposite street corner (point E) the change in light
level is less than 0.002% compared to existing, or 1 in 50,000. At the other street corners
it is so low as to be immeasurable. This dramatic fall off is due to the Inverse Square
Law, which states that light levels decrease exponentially with distance’.

e To achieve appropriate light levels, the installing contractor shall adjust the dimming
feature of the sign as prescribed in the test procedures of Exhibit 6. This will ensure that
Light Trespass is kept well below maximum allowed levels®.

e The sign is internally lit with LED, which provides a smooth and even illumination to
limit glare into the roadway and into adjacent properties®*.

Adam C. Forni, PE, IES
Senior Associate
Linwood Engineering Associates, P.C.
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IMPACT OF NEW SIGN AT VARIOUS POINTS

NW CORNER

POINT | DISTANCE FROM | EXISTING ADDED % ADDED
FUTURE SIGN | FCLEVELS | FCLEVELS | FCLEVELS
HORIZ/VERT | HORIZVERT | HORIZ/VERT
[A]-[D] 5' TO 20' SEE LATER EXHIBITS
115' 0.17/0.93 | 0.000/0.002 |0.00% /0.00%
175 0.23/0.85 | 0.000/0.000 |0.00% /0.00%
420' 0.11/0.15 | 0.000/0.000 |0.00% /0.00%
[

50' PAST

LIGHT POLE \
(E) LIGHT POLE

SITE PLAN

SW CORNER

SCALE: 1" = 50'
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EXHIBIT 3
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Exhibit 6. Field Calibration.

Contractor shall perform the following steps after the sign has been installed:

1.

After complete darkness, measure the horizontal illuminance level at a point on the
ground, 5’ in front of the front edge of the sign. The sign should be turned off. The light
meter should be facing straight up. Mark down the footcandle level to the nearest
hundredth (expected level 1.26 fc).

Turn on the sign. Adjust the dimmer light level control so that the new illuminance level
does not increase more than 0.55 footcandles above the baseline. (e.g. 1.26 + 0.55 =
1.81)

Lock the dimmer setting in place.

Exhibit 7. References.

The Inverse Square Law of Light. Georgia State University. http://hyperphysics.phy-
astr.gsu.edu/%E2%80%8Chbase/vision/isgl.html

[IESNA] Hluminating Engineering Society of North America. 2000c. Light trespass:
Research, results and recommendations. New York: Illuminating Engineering Society of
North America. IESNA TM-11-2000. 9 p.

Newport Beach Municipal Code, Illuminated Sign Standards section 20.42.060H.

Philip M. Garvey. On-Premise Commercial Sign Lighting and Light Pollution. Leukos
Vol 1 No 3 January 2005 Page 7 — 18
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Draft Resolution of Denial with Findings



RESOLUTION NO. 2013- DRAFT

A RESOLUTION OF THE PLANNING COMMISSION OF
THE CITY OF NEWPORT BEACH REVISING THE
DECISION OF THE ZONING ADMINISTRATOR AND
DENYING MODIFICATION PERMIT NO. MD2012-016 FOR
THE NEWPORT NORTH SHOPPING CENTER LOCATED
AT 1200 BISON AVENUE (PA2012-168)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS
AS FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by John Murphy on behalf of the Irvine Company, property
owner, with respect to property located at 1200 Bison Avenue legally described as
Lot 6, Tract 12309, requesting approval of a Modification Permit.

The subject property is located within the PC-5 Zoning District (North Ford Planned
Community, General Commercial Area 3) and the General Plan Land Use Element
category is CG (General Commercial).

The applicant requests a Modification Permit to allow reconstruction of the
existing and construction of a new second freestanding multi-tenant monument
sign to identify on-site retail tenants and the project, where the North Ford
Planned Community District Regulations restrict the property to a freestanding
signs for project identification only. Additionally, the freestanding signs will
exceed the maximum height of four (4) feet specified by the Planned Community
District Regulations for monument signs, and more than the 20 percent increase
that can be authorized by a comprehensive sign program.

A public hearing was held on January 24, 2013, by the Zoning Administrator in the
City Hall Council Chambers, 3300 Newport Boulevard, Newport Beach, California.
A notice of time, place and purpose of the meeting was given in accordance with
the Newport Beach Municipal Code. Evidence, both written and oral, was
presented to, and considered by, the Zoning Administrator at this meeting. The
Zoning Administrator was conditionally approved the application, with the findings
and conditions as stated in Resolution No. ZA2013-005.

On February 6, 2013, an application was received, appealing the decision of the
Zoning Administrator that approved Modification Permit No. 2012-016. The
appellant raised issues related to sign type, sign illumination, and compatibility with
the surrounding area.

A public hearing was held on April 3, 2013, by the Planning Commission in the City
Hall Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A
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notice of time, place and purpose of the meeting was given in accordance with
the Newport Beach Municipal Code. Evidence, both written and oral, was
presented to, and considered by, the Planning Commission at this meeting. The
application was conditionally approved.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1. The project has been reviewed, and qualifies for a Class 11 (Accessory Structures)
categorical exemption pursuant to Title 14 of the California Code of Regulations
(Section 15311, Article 19 of Chapter 3, Guidelines for Implementation of the
California Environmental Quality Act).

2. Class 11 exempts construction, or placement of minor structures accessory to

(appurtenant to) existing commercial, industrial, or institutional facilities, including
but not limited to on-premise signs.

SECTION 3. FINDINGS.

1. The North Ford Planned Community District Regulations establish sign standards
that are intended to provide compatible commercial activity.

2. The modification would be incompatible with existing development in the
neighborhood by allowing a new, internally-illuminated multi-tenant monument sign
that is not provided for by the North Ford Planned Community Regulations.

3. The illumination of the proposed multi-tenant monument sign would be result in
negative visual impacts to the adjacent residential areas.

SECTION 4. DECISION.
NOW, THEREFORE, BE IT RESOLVED:
1. The Planning Commission of the City of Newport Beach hereby reverses the

decision of the Zoning Administrator and denies Modification Permit No. MD2012-
016.

03-15-2013
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PASSED, APPROVED AND ADOPTED THIS 3™ DAY OF APRIL, 2013.
AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

03-15-2013
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= Appeal of Modification Permit MD2012-016

= Modification permit to alter two monument signs (one existing, one new)
= Approved by Zoning Administrator
= Appealed to the Commission by Council Member Daigle
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= Sign Type |

= Existing multi-tenant

1\ monument sign

NEwruRT NunTH

SHOPPING CENTER

= |ncrease area from 72
sg. ft. to 81 sq. ft.

= |Increase height from 8
ft. to 9 ft.

Community Development Department - Planning Division
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= Sign Type |A

| = New multi-tenant

i‘ monument sign

NEWPORT NORTH
SHOPPING CENTER

= 56 sq. ft. In area

= 6-ft., 6-In. In height

Community Development Department - Planning Division
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= Authority of the Zoning Administrator
= Sign type not listed in North Ford PC
= [nappropriately used Zoning Code standards

= Impact to adjacent residences
= [[lumination
= Neighborhood compatibility

04/03/201 Community Development Department - Planning Division 9
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= Zoning Code may be applied when PC is
silent

= Height, area, and number of signs may
be modified via a modification permit

= North  Ford PC does not prohibit
consolidation of individual identification
ground signs

04/03/2013 Community Development Department - Planning Division




= lllumination
= No illumination after 10:00 pm
= No perceptible increase in ambient lighting

= Neighborhood Character
= Typical of neighborhood center signage
= No significant change to visual character

04/03/201 Community Development Department - Planning Division
3 3 V4 p p g




= Any action of the Commission may be
appealed to the City Council within 14 days
of the decision

04/03/2013 Community Development Department - Planning Division 12




For more information contact:

Patrick J. Alford, Planning Manager
949-644-3235
palford@newportbeachca.gov
www.newportbeachca.gov
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T (949) 644- 3297
Memorandum
To: Planning Commissioners
From: Brenda Wisneski, Deputy Community Development Director
Date: March 29, 2013
Re: 441 Old Newport Medical (PA2011-056) - Continuance

It was recently discovered that the public hearing noticed for this item did not clearly state the
hearing date. Therefore, the hearing will be re-noticed for April 18, 2013.



CITY OF NEWPORT BEACH

PLANNING COMMISSION STAFF REPORT

April 3, 2013

Agenda Item No. 3

SUBJECT: 441 Old Newport Medical Office Building - (PA2011-056)
= Conditional Use Permit No. UP2011-011

APPLICANT: John Bral

PLANNER: Melinda Whelan, Assistant Planner
(949) 644-3221, mwhelan@newportbeachca.gov

PROJECT SUMMARY

The applicant requests approval of a Conditional Use Permit to allow off-site parking.
The applicant has secured the ability to improve the adjacent property at 445 Old
Newport Boulevard to accommodate a total of 13 parking spaces during the day.
Combined, the proposed on-site and off-site parking spaces will provide the minimum
parking spaces required by the Zoning Code for medical uses.

RECOMMENDATION

1) Conduct a public hearing; and

2) Adopt Resolution No. __ Approving Conditional Use Permit No. UP2011-011
(Attachment No. PC 1).


mailto:Email@newportbeachca.gov

441 Old Newport Medical Office Building
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VICINITY MAP

Proposed
Medical
Office

Off-site Parking
Location

GENERAL PLAN

ZONING

LOCATION GENERAL PLAN ZONING CURRENT USE
ON-SITE Gergf:ci:lec(ocn(w)rt]g;mal Office General (OG) Vacant General Office
NORTH CO-G oG Vacant Restaurant
SOUTH CO-G oG Existing Office
EAST CO-G oG Existing Residential
WEST N/A N/A Overlooks Newport Blvd.
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INTRODUCTION

Project Setting

The subject commercial property is located north of Hospital Road on Old Newport
Boulevard. The site is approximately 23,080 square feet and is developed with a
11,540-square-foot building formerly occupied by general office uses and is currently
being renovated. The rear of the property overlooks Newport Boulevard. The property to
the north is developed with a vacant restaurant and accessory building. The property to
the south is developed with a commercial office building and a freestanding commercial
retail building. Directly across Old Newport Boulevard, to the east, is a mix of homes on
commercially zoned lots and general commercial and office buildings.

Background

Planning Commission

On September 6, 2012, the Planning Commission considered the request for
Conditional Use Permit No. UP2011-011, to waive 5 off-street parking spaces and to
allow 7 spaces to be located on the adjacent property at 445 Old Newport Boulevard
(vacant restaurant). Approval would have allowed the building to be converted to
medical office. A parking management plan that included a valet parking service was
also proposed.

The Commission was concerned with the documentation claiming less parking demand
would be generated by the proposed medical office and with the proposed off-site
parking location. At the time the property at 445 OIld Newport Boulevard was in
bankruptcy court and its deteriorated physical condition compromised access to the
parking. The Planning Commission also questioned the validity of the off-site
agreement. As a result, the Commission was unable to make the required findings and
denied the Conditional Use Permit request. The Resolution of Denial, found in
Attachment No. PC 2, includes findings for denial made by the Commission.

On September 19, 2012, the applicant appealed the Planning Commission’s denial of
Conditional Use Permit No. UP2011-011.

City Council

Subsequent to filing the appeal, the applicant modified the project, eliminating the need
for a parking waiver. At the March 26, 2013, the City Council determined that the project
revisions were significant and directed staff to take the project back to the Planning
Commission for review and action.
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DISCUSSION
Analysis
General Plan

The property is designated with a General Plan land use of General Commercial Office
(CO-G) which is intended to provide for administrative, professional, and medical offices
with limited accessory and retail uses. The proposed medical office use is consistent
with the intent and goals of this designation.

Zoning Code

The property has a Zoning designation of Office General (OG) 0.5 FAR (floor area ratio)
which is intended to provide areas for administrative, professional, and medical offices
with limited retail uses. Medical office uses are permitted by-right in this zoning district.
With the exception of the required off-street parking, the development complies with the
floor area ratio height, setbacks, and other standards of the Zoning Code.

Off-site Parking

A private Reciprocal Parking Easement Agreement (Attachment No. PC 3) authorizes
the subject use to utilize 445 Old Newport Boulevard, the abutting property to the north,
for parking. Essentially the Agreement allows the office site to use the restaurant site for
parking during the day and the restaurant site to use the office site for parking in the
evening. The Agreement runs with the property and is binding upon change in
ownership. So that the City can monitor the availability off-site parking, Condition of
approval No. 6 requires the applicant to notify the City of a change of ownership, use or
access to the parcel where the off-site spaces are located, or of any termination or
default of the Agreement between the parties. Condition of approval No. 7 states that if
the agreement is terminated, substitute on- or off-site parking must be provided
pursuant to review by the Community Development Director or there must be a
reduction in the medical office use in proportion to the parking spaces lost. If the off-site
parking is lost then the applicant would have the following options: limit the medical
office use to 20 percent of the gross square footage of the office building leaving the
remainder of the office building to be used by general office or a use with an equal or
lesser parking demand, build a parking structure or underground parking on-site, or find
another off-site parking location.

Although the 445 OId Newport Boulevard property is in the Bankruptcy court
proceedings, recent updates from the bankruptcy lawyers indicate that the property will
be awarded to the original owner. The original owner of 445 Old Newport Boulevard is
aware and in agreement with the proposed project and has signed the application.
Through the Reciprocal Parking Easement Agreement, the owner of 441 Old Newport
Boulevard (proposed medical office building) has the right to improve the abutting
property at 445 Old Newport Boulevard with a parking lot that provides a minimum 13
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spaces. The improvements include grading, paving and the demolition of a storage

shed to provide a renovated and expanded parking lot that will meet current City-

approved standards. A pedestrian and disabled accessibility path of travel is provided

between the abutting properties which has been reviewed by the City Traffic Engineer

and the Building Division, and a final approval will be required prior to permit issuance.

Condition of approval No. 8 states that improvements at 445 Old Newport Boulevard

shall be completed prior to medical office uses occupying the building at 441 Old
Newport Boulevard.

Findings for Approval

Off-site Parking Findings for Approval

Pursuant to Section 20.40.100 B., to approve off-site parking, the Planning Commission
shall make the following findings in addition to those required for the approval of a
conditional use permit (see following section for conditional use permit findings):

1. The parking facility is located within a convenient distance to the use it is
intended to serve;

2. On-street parking is not being counted towards meeting parking requirements;

3. Use of the parking facility will not create undue traffic hazards or impacts in the
surrounding area; and

4. The parking facility will be permanently available, marked, and maintained for
the use it is intended to serve.

The off-site parking located at 445 OIld Newport Boulevard is abutting the subject
property to the north. The use of on-street parking for the proposed medical use is not
proposed. Due to the proximity to the off-site parking, the creation of traffic hazards or
negative impacts is not anticipated. The existing Reciprocal Parking Easement
Agreement (Attachment No. PC 3) calls for the restaurant site (445 OIld Newport
Boulevard) to have parking available for the subject office use (441 Old Newport
Boulevard) during the office business hours and for the office site to have parking
available for the restaurant use during restaurant hours. Upon termination of the
agreement the size or capacity of the medical use shall be reduced in proportion to the
parking spaces lost or other parking spaces must be secured.

Conditional Use Permit Findings for Approval
Pursuant to Section 20.40.100 A., the Planning Commission may approve or
conditionally approve a conditional use permit for these types of parking requests only

after first finding all of the following per Section 20.52.20 (Conditional Use Permits):

1. The use is consistent with the General Plan and any applicable specific plan;
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2. The use is allowed within the applicable zoning district and complies with all
other applicable provisions of this Zoning Code and the Municipal Code;

3. The design, location, size, and operating characteristics of the use are
compatible with the allowed uses in the vicinity;

4. The site is physically suitable in terms of design, location, shape, size, operating
characteristics, and the provision of public and emergency vehicle (e.qg., fire and
medical) access and public services and utilities; and

5. Operation of the use at the location proposed would not be detrimental to the
harmonious and orderly growth of the City, nor endanger, jeopardize, or
otherwise constitute a hazard to the public convenience, health, interest, safety,
or general welfare of persons residing or working in the neighborhood of the
proposed use.

Due to the proximity to Hoag Hospital, medical office buildings are common along Old
Newport Boulevard. Medical offices are consistent with the CO-G General Plan land use
designation and are allowed by-right within the OG zoning district. The proposed off-site
parking is in a convenient location and permanently available as required by Code.
Vehicle circulation has been reviewed by the City Traffic Engineer and a final parking
plan is required to be approved prior to permit issuance for the medical office and the
off-site parking lot improvements.

Summary

With the availability of off-site parking spaces, and compliance with the conditions
placed upon the use of the site the proposed off-site parking provides sufficient and
reliable parking to meet the minimum code requirements for the proposed medical office
use. After a thorough review of the proposal and issues, staff believes the findings can
be made and a draft resolution for approval is provided as Attachment No. PC 1.

Alternatives

If the Planning Commission believes that there are insufficient facts to support the
findings for approval, the Planning Commission should deny the application and adopt
the draft resolution for denial (Attachment No. PC 4). Denial would require the property
owner at 441 Old Newport Boulevard to maintain the building with a general commercial
office use or a use that would require a 1 space per 250 square feet or less parking
demand.

Environmental Review

The project is categorically exempt under Section 15301, of the California
Environmental Quality Act (CEQA) Guidelines, Class 1 (Existing Facilities). The medical
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use would occupy an existing general office building and utilize existing parking lots that
are being renovated with no or neglibile expansion of use.

Public Notice

Notice of this application was published in the Daily Pilot, mailed to all owners of
property within 300 feet of the boundaries of the site (excluding intervening rights-of-
way and waterways) including the applicant and posted on the subject property at least
10 days prior to the decision date, consistent with the provisions of the Municipal Code.
Additionally, the item appeared on the agenda for this meeting, which was posted at
City Hall and on the City website.

Prepared by: Submitted by:

ATTACHMENTS

PC 1 Draft Resolution with Findings and Conditions

PC 2 Planning Commission Resolution of Denial September 6, 2012
PC 3 Reciprocal Parking Easement Agreement

PC 4 Draft Resolution for Denial

PC 5 Project Plans




Attachment No. PC 1

Draft Resolution with Findings and
Conditions



RESOLUTION NO. 2013-

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH APPROVING CONDITIONAL USE
PERMIT NO. 2011-011 TO UTILIZE AN OFF-SITE PARKING LOT
AT 445 OLD NEWPORT BOULEVARD FOR AN EXISTING
COMMERCIAL OFFICE BUILDING LOCATED AT 441 OLD
NEWPORT BOULEVARD (PA2011-056)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by John Bral, with respect to property located at 441 Old
Newport Boulevard, and legally described as Parcel 1 of Parcel Map No. 80-719, in the
City of Newport Beach, County of Orange, State of California, as shown on a map filed in
Book 163, Pages 31 and 32 of Parcel Maps in the office of the Orange County Recorder
requesting approval of a conditional use permit.

The subject property is located within the Office General (OG) Zoning District and the
General Plan Land Use Element category is General Commercial Office (CO-G).

The subject property is not located within the coastal zone.

The applicant proposed a conditional use permit to reduce the required off-street parking
and to utilize an off-site parking lot. The project proposes to utilize the recently renovated
commercial office building (11,540 square feet) for medical office and to provide 51 of the
56 required parking spaces (a reduction of five required spaces). Forty-four spaces
would be on-site and seven spaces would be provided on the abutting property to the
north at 445 OIld Newport Boulevard which is developed with a vacant restaurant.

A public hearing was held on September 6, 2012, in the City Hall Council Chambers,
3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
purpose of the meeting was given in accordance with the Newport Beach Municipal
Code. Evidence, both written and oral, was presented to, and considered by, the
Planning Commission at this meeting.

At the September 6, 2012, meeting the Planning Commission denied the application
request pursuant to Resolution No. 1892.

On September 19, 2012, the applicant appealed the Planning Commission’s decision to
deny the entitlement request to allow a reduction in the required off-street parking and to
utilize an off-site parking lot for a recently renovated commercial office building that
proposed a medical office use. Subsequent to the Planning Commission’s action on the
project, the applicant modified the project by securing the ability to renovate an off-site lot
and provide the Code required parking. Therefore, the request changed to a conditional
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10.

use permit for off-site parking rather than a conditional use permit for a parking waiver
and off-site parking.

A public hearing was held on March 26, 2013, in the City Hall Council Chambers, 100
Civic Center Drive, Newport Beach, California. A notice of time, place and purpose of
the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the City Council
at this meeting.

At the March 26, 2013, hearing, the City Council directed the Planning Commission to
review and take action on the revised project.

A public hearing was held on April 3, 2013, in the City Hall Council Chambers, 3300
Newport Boulevard, Newport Beach, California. A notice of time, place and purpose of
the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the Planning
Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1.

This project has been determined to be categorically exempt under the requirements
of the California Environmental Quality Act under Class 1 (Existing Facilities). The
medical use would occupy an existing general office building and utilize existing
parking lots that are being renovated with a negligibile expansion of use.

SECTION 3. REQUIRED FINDINGS.

In accordance with Section 20.40.100 B. (Off-Site Parking) of the Newport Beach Municipal
Code, the following findings and facts in support of the findings for off-site parking are set

forth:

Finding

A.

The parking facility is located within a convenient distance to the use it is intended to
serve.

Facts in Support of Finding

1. The off-site parking spaces will be located on the property immediately to the north,
abutting the subject property.

Finding

B. On-street parking is not being counted towards meeting parking requirements;

Tmplt: 04/14/10
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Facts in Support of Finding
1. None of the spaces counted to provide the minimum required parking for the medical
use are on-street.
Finding
C. Use of the parking facility will not create undue traffic hazards or impacts in the

surrounding area;

Facts in Support of Finding

1. The off-site parking is directly abutting the proposed medical office lot to the north. The
circulation of the on-site and off-site parking has been reviewed by the City Traffic
Engineer. A pedestrian and disabled accessibility path of travel is provided between
the abutting properties which has been reviewed by the City Traffic Engineer and the
Building Division, and a final approval will be required prior to permit issuance.

2. The proposed medical use and off-site parking lot requires approval by the City Traffic

Engineer prior to permit issuance and any future changes will require additional review
and approval by the City Traffic Engineer.

Finding

D. The parking facility will be permanently available, marked, and maintained for the use
it is intended to serve;

Facts in Support of Finding

1. There is a recorded Reciprocal Parking Easement Agreement between the subject
property and 445 Old Newport Boulevard. This agreement allows reciprocal parking for
the medical office use and for the restaurant use, with the office using the parking on
the restaurant site during the daytime when the restaurant is closed and the restaurant
using the office site at night when the medical office is closed. The restaurant is
currently vacant.

2. A condition of approval requires that the applicant notify the City of any changes to the
off-site parking lot such as the re-opening of the restaurant or the implementation of a
use with the same hours as the medical office, or a termination or default of the
existing Reciprocal Parking Easement Agreement. Upon such notification, the
Community Development Director can determine if an alternative location for off-site
parking spaces is needed or a reduction of the medical office use in proportion to the
parking spaces lost is required.

Pursuant to Section 20.40.100 A., the Planning Commission may approve or conditionally

approve a conditional use permit for these types of parking requests only after first finding all
of the following per Section 20.52.20 (Conditional Use Permits):

Tmplt: 04/14/10
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Finding
E. The use is consistent with the General Plan and any applicable specific plan;

Facts in Support of Finding

1. The property is designated with a General Plan land use of General Commercial Office
(CO-G) which is intended to provide for administrative, professional, and medical
offices with limited accessory and retail uses. The proposed medical office use is
consistent with the intent and goals of this designation.

Finding

F. The use is allowed within the applicable zoning district and complies with all other
applicable provisions of this Zoning Code and the Municipal Code.

Facts in Support of Finding

1. The property has a Zoning designation of Office General (OG) which is intended to
provide areas for administrative, professional, and medical offices with limited retail
uses. The proposed medical office use is consistent with the intent of this designation.

Finding

G. The design, location, size, and operating characteristics of the use are compatible with
the allowed uses in the vicinity;

Facts in Support of Finding

1. Old Newport Boulevard is developed with a mix of business, medical offices, and other
similar uses.

2.  The proposed vehicle circulation of the on-site lot and off-site parking lot at 445 Old
Newport Boulevard have been reviewed and approved by the City Traffic Engineer.

3. The access to the site and the off-site parking is from Old Newport Boulevard and has
been determined to be adequate for the use and is compatible with the other
commercial lots in the area.

Finding
H. The site is physically suitable in terms of design, location, shape, size, operating

characteristics, and the provision of public and emergency vehicle (e.g., fire and
medical) access and public services and utilities; and

Tmplt: 04/14/10



Planning Commission Resolution No.
Page 5 of 9

Facts in Support of Finding

1. The on-site parking lot and the proposed 445 Old Newport Boulevard parking lot have
been reviewed for adequate access and circulation for use by employees, patrons and
access by emergency vehicles.

2. Aisle widths and parking sizes have been reviewed for proper circulation by the City
Traffic Engineer and a final review and approval is required prior to permit issuance for
the medical use and the off-site parking lot.

3. Conditions of approval have been included with this resolution to ensure fire services
and utilities are protected in place.

Finding

Operation of the use at the location proposed would not be detrimental to the
harmonious and orderly growth of the City, nor endanger, jeopardize, or otherwise
constitute a hazard to the public convenience, health, interest, safety, or general
welfare of persons residing or working in the neighborhood of the proposed use.

Facts in Support of Finding

1.

The circulation of the final parking layout on both sites will be approved by the City
Traffic Engineer prior to permit issuance for the medical use and the parking lot.

SECTION 4. DECISION.

NOW, THEREFORE, BE IT RESOLVED:

1.

The Planning Commission of the City of Newport Beach hereby approves Conditional
Use Permit Application No. UP2011-011, subject to the conditions set forth in the draft
resolution, which is attached hereto and incorporated by reference.

This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 3" DAY OF April, 2013.

AYES:

NOES:

ABSTAIN:

Tmplt: 04/14/10
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ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

Tmplt: 04/14/10
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EXHIBIT “A”

CONDITIONS OF APPROVAL

PLANNING

1.

The project is subject to all applicable City ordinances, policies, and standards, unless
specifically waived or modified by the conditions of approval.

The development shall be in substantial conformance with the approved site plan
stamped and dated with the date of this approval. (Except as modified by applicable
conditions of approval).

This Conditional Use Permit may be modified or revoked by the City Council or the
Planning Commission should they determine that the proposed uses or conditions under
which it is being operated or maintained is detrimental to the public health, welfare, or
materially injurious to property or improvements in the vicinity or if the property is
operated or maintained so as to constitute a public nuisance.

The applicant is required to obtain all applicable permits from the City Building Division
and Fire Department. The construction plans must comply with the most recent, City-
adopted version of the California Building Code. The construction plans must meet all
applicable State Disabilities Access requirements. Approval from the Orange County
Health Department is required prior to the issuance of a building permit.

Trash pick-up for 441 Old Newport Boulevard shall be scheduled outside of normal
business hours because a required parking space blocks access to the trash enclosure.

The Community Development Director shall be immediately notified of any change of
ownership, use or access to the property where the off-site spaces are located (455 Old
Newport Boulevard), or of any termination or default of the existing Reciprocal Easement
Parking Agreement between the parties.

Upon noatification that the agreement for the required off-site parking has terminated or
access to those spaces is no longer available, the Director shall establish a reasonable
time in which one of the following shall occur:

a. Substitute parking is provided that is acceptable to the Community Development
Director; or

b. The size or capacity of the medical office use is reduced in proportion to the parking
spaces lost.

Occupancy of the medical office building is not permitted until the off-site parking lot at
445 Old Newport Boulevard has received all of the required permits and has been
improved to accommodate no less than 13 parking spaces as determined by the Public
Works.

Tmplt: 04/14/10
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9. The applicant shall comply with all federal, state, and local laws. Material violation of any
of those laws in connection with the use may be cause for revocation of this Use Permit.

10. Use Permit No. 2011-0111 shall expire unless exercised within 24 months from the date
of approval as specified in Section 20.54.60 of the Newport Beach Municipal Code,
unless an extension is otherwise granted.

11. Should this business be sold or otherwise come under different ownership, any future
owners or assignees shall be notified in writing of the conditions of this approval by the
current owner or leasing company.

12.To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless City, its City Council, its boards and commissions, officials, officers, employees,
and agents from and against any and all claims, demands, obligations, damages,
actions, causes of action, suits, losses, judgments, fines, penalties, liabilities, costs and
expenses (including without limitation, attorney’s fees, disbursements and court costs) of
every kind and nature whatsoever which may arise from or in any manner relate (directly
or indirectly) to City’s approval of the (Old Newport Medical Office Building) project
including, but not limited to, (Use Permit No. 2011-011) and the determination that the
project is exempt under the requirements of the California Environmental Quality Act.
This indemnification shall include, but not be limited to, damages awarded against the
City, if any, costs of suit, attorneys' fees, and other expenses incurred in connection with
such claim, action, causes of action, suit or proceeding whether incurred by applicant,
City, and/or the parties initiating or bringing such proceeding. The applicant shall
indemnify the City for all of City's costs, attorneys' fees, and damages which City incurs
in enforcing the indemnification provisions set forth in this condition. The applicant shall
pay to the City upon demand any amount owed to the City pursuant to the
indemnification requirements prescribed in this condition.

13.New signs or changes to existing signs shall comply with sign regulations required in
Zoning Code Section 20.42 (Sign Standards), as well as City Standard 110-L to
ensure adequate site distance.
PUBLIC WORKS/UTIILITIES

14. All improvements shall be constructed as required by Ordinance and the Public Works
Department.

15. Reconstruct the existing broken and/or otherwise damaged concrete sidewalk panels
and curb and gutter along the Old Newport Boulevard frontage.

16. All existing drainage facilities in the public right-of-way, including the existing curb drains
along Old Newport Boulevard frontage shall be retrofitted to comply with the City’s on-site
non-storm runoff retention requirements.

17. An encroachment permit is required for all work activities within the public right-of-way.

Tmplt: 04/14/10
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18.In case of damage done to public improvements surrounding the development site by the
private construction, additional reconstruction within the public right-of-way could be
required at the discretion of the Public Works Inspector.

19. All on-site drainage shall comply with the latest City Water Quality requirements.

20. Parking spaces and drive aisles shall be per City Standards STD-805-L-A and STD-805-
L-B.

21.The existing private trees along the Old Newport Boulevard frontage on 441 Old Newport
Boulevard are overgrown into power lines and adjacent property. These trees shall be
trimmed back behind the property line at all times or removed.

22.The hedge along the North property line of 441 Old Newport Boulevard is encroaching
into the Old Newport Boulevard public right-of-way/sidewalk. This hedge shall be
trimmed back behind the property line at all times.

23.The applicant is responsible for all upgrades to the City’s utilities as required to fulfill the
project’'s demand, if applicable.

24.New and existing fire services shall be protected by a City-approved double-check
detector assembly and installed per STD-517-L.

25.New and existing commercial domestic water and landscaping meter(s) shall be
protected by a City-approved reduced pressure backflow assembly and installed per
STD-520-L-A.

26.Install new curb, gutter, sidewalk and driveway along 445 Old Newport Boulevard
frontage.

27.All traffic signage shall comply with the current California Manual of Uniform Traffic
Control Devices. All traffic striping shall comply with the current Caltrans standard plans.

28.Parking layout and circulation at 441 and 445 Old Newport Boulevard is subject to

approval by the City Traffic Engineer prior to permit issuance for the medical use and
parking lot.

Tmplt: 04/14/10
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RESOLUTION NO. 1892

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH DENYING CONDITIONAL USE
PERMIT NO. UP2011-011 FOR A REDUCTION OF THE OFF-
STREET PARKING REQUIREMENT UTILIZATION OF AN OFF-
SITE PARKING LOT FOR AN EXISTING COMMERCIAL OFFICE
BUILDING LOCATED AT 441 OLD NEWPORT BOULEVARD
(PA2011-056)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by John Bral, with respect to property located at 441 Old
Newport Boulevard, and legally described as Parcel 1 of Parcel Map No. 80-719, in the
City of Newport Beach, County of Orange, State of California, as shown on a map filed in
Book 163, Pages 31 and 32 of Parcel Maps in the office of the Orange County Recorder
requesting approval of a conditional use permit.

The applicant proposes a conditional use permit to reduce the required off-street parking
and to utilize an off-site parking lot. The project proposes to utilize the recently renovated
commercial office building (11,540 quare feet) for medical office and to provide 51 of the
56 required parking spaces (a reduction of 5 required spaces). Forty-four spaces would
be on-site and seven spaces would be provided on the abutting property to the north at
445 Oid Newport Boulevard which is developed with a vacant restaurant.

The subject property is located within the Office General (OG) Zoning District and the
General Plan Land Use Element category is General Commercial Office (CO-G).

The subject property is not focated within the coastal zone.

A public hearing was held on September 6, 2012 in the City Hall Council Chambers,
3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
purpose of the meeting was given in accordance with the Newport Beach Municipal
Code. Evidence, both written and oral, was presented to, and considered by, the
Planning Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

Pursuant to Section 15270 of the California Environmental Quality Act (CEQA) Guidelines,
projects which a public agency rejects or disapproves are not subject to CEQA review.
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SECTION 3. REQUIRED FINDINGS.

Pursuant to Section 20.40.100 (Off-Site Parking) and 20.40.110 (Adjustments to Off-Street
Parking Requirements)., the Planning Commission may approve or conditionally approve a
conditional use permit for an off-site parking facility and an adjustment to off-street parking
requirements subject to certain findings and conditions per Section 20.52.20 (Conditional Use
Permits),Section 20.40.100(B) (Off-Site Parking) and Section 20.40.110 (B) (Adjustments to
Off-Street Parking) . In this case, the Planning Commission was unable to make the required
findings based on the following facts:

1. The applicant did not provide any data such as a parking study and a parking
management plan to indicate that the parking demand will be less than the required
number of spaces or that other parking is currently suitable and realistically available
for use.

2. The physical condition of the proposed off-site parking location precludes its
availability for parking because the property is dilapidated with vacated buildings,
ungraded areas, and overgrown landscaping.

3. The applicant provided a copy of a Reciprocal Easement Parking Agreement to
establish the rights to use 445 Old Newport Boulevard for off-site parking. There are
inconsistencies within the Reciprocal Easement Parking Agreement such as the
location and the number of parking spaces. In addition, the Reciprocal Easement
Parking Agreement does not establish that the off-site parking will be available
permanently. Monitoring the use and requiring a reduction in the use should the
parking become unavailable in the future is unrealistic and difficult to maintain.

4. The existing commercial office is already deficient in providing the required off-street
parking for a general office use.

SECTION 4. DECISION.

NOW, THEREFORE, BE IT RESOLVED:

1. The Planning Commission of the City of Newport Beach hereby denies Use Permit No.
UP2011-011.
2. This action shall become final and effective fourteen days after the adoption of this

Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

Tmplt: 12/15/2011
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RECIPROCAL EASEMENT AGREEMENT
(PARKING)
AND RIGHT OF FIRST REFUSAL

THIS RECIPROCAIL EASEMENT AGREEMENT AND RIGHT OF FIRST REFUSAL
entered into this first (1) day of July, 2005, by and between Ocean View Medical Investors
LLC, a California limited liability company (*Ocean View"”) and Sidney Soffer, an individual
(“Soffer”), The intent of the parties is to create a reciprocal easement for the benefit of both
partics,

EXPLANATION OF THE INTENT OF THIS RECIPROCAL AGREEMENT

In order for Occan View to enjoy full use of its property, it is necessary to convert the present
“office™ spaces to “Medical Offices”. Because of the Newport Beach Code Requircments
pertaining to parking that were revised for Medical Offices that took place and became effective
during Ocean View’s Escrow period for the purchase of property “B”, Ocean View now has
insulfieient parking for the conversion from “Offices” to “Medical Offices”. Soffer’s property
“A” has sufficient “legal” parking for Sid’s Restaurant but insufficient parking [rom a practical
standpoint. In the past, parcel “B” had sufficient required parking for its daytime hours of
operation and. the offices were closed at night and therefore did not use its parking exeept for the
daytimc hours, Soffer, on the other hand, had little need for additional daytime parking but had a
great need for additional nighttime parking, Soffer’s patrons, in most casés without owner’s
permission, used the empty parking spaces of parcel “B” and also the parking spaces across the
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street as well as the available on street parking on Old Newport. To accommodate the additional
parking requirements for Ocean View's conversion to “Medical Offices”, Ocean View has
proposed through this agreement to have the use for parking the additional required vehicles on
the rear of Soffer’s “A” lot during the daytime hours, In exchange, Ocean View offers the
nighttime use of its unused parking for Soffer’s use. In addition, Ocean View has offered and
proposes through this agreement to pave, provide required lighting and maintain the now unused
and undeveloped rear of property “A”, Ocean View’s proposal is for a period of forty-five (45)
years, This will encumber Soffer's property beyond any reasonable foreseeable time, but it has
been discussed between Ocean View and Sid Soffer that the best future use for Soffer’s “A”
property would be to combine it with one of the adjoining properties. The property to the North
is completely developed with a new building and has all of the required parking, and although
has offered to purchase Soffer’s “A” parcel, because of the additional requirement for parking on
QOcean View's parcel “B”, Ocean View would be the logical purchaser. It is likely, and expected
that Soffer would therefore receive more than market value from Ocean View. It is foreseen by
Soffer that the additional money above fair market value that Ocean View would pay Soffer
should be fair compensation for Soffer’s inability to further develop his underdeveloped property
during the forty-five-(45) year period that Ocean View proposes.

WITNESSETH:

WHEREAS, Ocean View is the owner of a fee simple estate in that certain parcel of real
property located in the County of Orange and State of California more particularly described in
Exhibit B attached hereto and incorporated herein (said parcel being hereinafter referred to as
“Parce! B”); and

WHEREAS, Soffer is the owner of a fee simple estate in that certain parcel of real property
located in the County of Orange and State of California more particularly described in Exhibit A
attached hereto and incorporated herein (said parcels being hereinafter referred to as “Parcel A”)
which Parcel B is adjacent to Parcel A; and

WHEREAS, the parties hereto desire to enter into this Reciprocal Easement Agreement for
the joint use of walking, parking, and driving areas in Parcel A and Parcel B, as more particularly
shown on the site plan attached hereto as Exhibit C (the “Site Plan”) and for the joint rights of
access to, and ingress and egress and surface water drainage over and across such areas;

NOW THEREFQRE, in consideration of the mutual benefits to be realized by such joint use,
the mutual agreements set forth herein the parties hereto do hereby agree as follows:

1. Ocean View does hereby establish, give, grant, and convey to Soffer, his respective
successors, successors-in-title, and assigns, and the tenants, customers, employees, and
invitees of such parties, a non-exclusive easement appurtenant to Parcel A for passage and
use for the purpose of ingress and egress to and from Parcel A over Parcel B, and for the
purpose of walking upon and driving and parking vehicles upon and across all those
sidewalks, entrances, drives, lanes, and parking areas in Parcel B which are now or may
hereafter from time to time be used for pedestrian and vehicular traffic and parking as is not
within the building area shown on the Site Plan which non-exclusive easement is limited
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solely to the hours between 7:00 p.m. and 3:00 a.m. each day.

2. Soffer does hereby establish, give, grant, and convey to Ocean View, its successors,
successors-in-title, and assigns and the tenants, customers, employees, and invitees of such
parties, a non-exclusive easement appurienant to Parcel B for passage and use for the purpose
of ingress and egress to and from Parcel B over Parcel A for the purpose of walking upon and
driving and parking for twenty-four (24) full-sized vehicles upon and across all those
sidewalks, entrances, drives, lanes, repair the wall, and parking areas in Parcel A which are
now or may hereafter from time to time be used for pedestrian and vehicular traffic and
parking as is not within the building area, if any, shown on the Site Plan and is limited to the
rear portion of Parcel A shown on the site plan.

3, In connection with the grant of the reciprocal easements contained herein, and in order
to make such easements effective for the purposes contained, Ocean View and Soffer do
further agree as follows:

(a) All buildings constructed on Parcel B shall be constructed entirely within the area
shown on the Site Plan as "Building Area -Parcel B." At all times during the term of this
Agreement except as long as there is sufficient parking as per City code and regulation
without affecting the reciprocal parking number available to both parcels, Parcel B shall
contain paved parking spaces for at least 35 full-sized automobiles and passenger trucks,
subject to reduction in such number by virtue of condemnation or eminent domain. All
driveways and entrance ways on Parcel B which are crosshatched on the Site Plan shall
be constructed and maintained by the owner of Parcel B, subject to closings or takings by
governmental authorities,

(b) All buildings constructed on Parcel A shall be constructed entirely within the area
shown on the Site Plan as "Building Area -Parcel A." At all times during the term of this
Agreement except as long as there is sufficient parking as per City code and regulation
and without affecting the reciprocal parking number available to both parcels, Parcel A
shall contain paved parking for at least 24 full sized automobiles and passenger trucks,
subject to reduction in such number by virtue of condemnation or eminent domain, All
driveways and entranceways on Parcel A which are crosshatched on the Site Plan shall be
constructed and maintained by the owner of Parcel A, subject to closings or takings by
governmental authorities.

(c) No party hereto shall, at any time prior to the termination of the easements herein
granted, erect or construct, or cause to be erected or constructed, any fence, wall, curb, or
other barrier which would in any manner interfere with or restrict the full and complete
use and enjoyment by any party of the easements herein granted provided, however, that
either party may construct or maintain a fence, wall, curb or other barrier on the common
boundary line between Parcel A and Parcel B so long as there remains other methods of
ingress and egtess to both Parcel A and Parcel B which will ensure the full and complete
use and enjoyment of the easements herein granted.
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(d) Ocean View does hereby agree to pave the rear portion of Parcel A for the
purpose of creating additional parking stalls, to be used by Parcel B, To the extent the
City requires additional lighting for the rear portion of Parcel A, Ocean View shall pay
for the cost of additional lighting.

4. Each party hereby grants and conveys to the other party, its successors, successors-in-
title, assigns, or tenants, at any time and from time to time during the term of this Agreement,
the right, but not the obligation, to enter upon the other party's parcel or parcels for the
purpose of constructing, installing, and maintaining the parking lot, driveways, sidewalks,
and lighting as more particularly shown on the Site Plan.

5. The parking lot, sidewalks, driveways, and lighting located on Parcel A and Parcel B
shall be maintained in good order and repair by the respective owners of such Parcels at all
times during the term of this Agreement, including striping, snow, ice and trash removal,
except for the rear portion of Parcel A, as shown on the Site Plan, to be maintained by the
owner of Parcel B. The owner of each of such Parcels shall keep the parking lot located
thereon lighted during the hours of business maintained by any tenant or business enterprise
located on such Parcel or the other Party’s Parcel.

6. The restrictions and agreements granted herein shall terminate upon the earlier to occur
of (i) January 1, 2050; or (ii) expiration of twelve (12) months after the last day on which
Parcel A is used for a commercial building (it being understood that construction of a
medical office building shall constitute a commercial office building use) and the entry of a
final order by a court of competent jurisdiction that such easements, restrictions, and
agreements are no longer necessary for the protection of the respective property owners
considering the uses then being made of the respective parcels.

7. The easements, restrictions, and agreements provided for herein shall be effective upon
execution of this Reciprocal Easement Agreement by the parties hereto. The easements
provided for herein shall run with the land and shall constitute a use for reciprocal benefits to
and burdens upon Parcel A and Parcel B, The easements provided for herein shall inure to
the benefit of and be binding upon the respective successors, successors-in-title, assigns,
heirs, and tenants of each party hereto and the customers, employees, and invitees of such
parties, and shall remain in full force and effect and shall be unaffected by any change in
ownership of Parcel A or Parcel B, or any of them, or by any change of use, demolition,
reconstruction, expansion, or other circumstances, except as specified herein. The agreement
and undertakings by each party hereto shall be enforceable by action for specific
performance, it being agreed by both parties hereto that an action for damages would not be
an adequate remedy for a breach of this Reciprocal Easement Agreement.

8. This instrument is not intended to, and should not be construed to dedicate the said
easement areas to the general public, nor shall this instrument be construed to restrict the use
and development of Parcel A or Parcel B, except as stated herein. Without limiting the
generality of the foregoing and subject to the limitations contained herein, Ocean View and
Soffer shall have the right to expand, alter, modify, or demolish all or part of the buildings
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they propose to construct on Parcel A or Parcel B or develop said parcels in any manner they
sec fif, it being the intent of this instrument to grant reciprocal casements over parking,
drives, sidewalks, and common areas as they exist from time to time without limiting the
right of Occan View or Soffer to alter, demolish, or redevelop said arcas.

9, Soffer shall not sell or agree to scll Parcel A without tirst offering Parcel A to Ocean
View. The word “sell” shall include any transfer, conveyance, assignment of all or any
portion of Parcel A. Before Soffer sells or agrees to sell Parcel A, Soffer shall offer (the
“First Offer”) to sell Parce! A to Occan View, in writing and on the terms and conditions
substantially identical to those proposed for the sale of the Property to a third party. The First
Offer shall include all the material térms and eonditions contained in that which is being
offered in the proposed sale to the third party including, but not limited to, the proposed
purchase price (the “Proposed Price”), down payment, timing, and the name of proposed
purchaser, Ocean View shall have 60 days from the date of the First Offer (“the Acceptance
Period) to aceept the First Offer by delivering to Soffer the acceptance on or before 5:00 p.m.
on the last day of the Acceptarice Period which acceptance shall be at the lesser of the
Proposed Price or 115% of the Appraised Price (as hereinafter defined). If Occan View
rejects the First Offer and Soffer enters into negotiations with a third party and is otherwise
willing to enter into an agrcement with that party on terms substantially less favorable to
Soffer than those contained in the First Offer, then Sofffer shall offer to sell Parcel A to
Ocean View on those new terms by giving Grantee written notice (the “Second Offer”) and
Ocean View shall once again have the right to accept or reject as described above. In order
to determine the “Appraised Price”, within ten (10) days of the making of the First Offer (and
the Second Offer, if applicable) Soffer and Ocean View shall cach appoint a licensed
appraiser with not less than seven (7) years of experience appraising similar properties in the
southern California arca. The two appointed appraiscrs shall, within (10) days thereof
together choose a third independent appraiser with similar qualifications. Such third
appraiser shall, within 20 days of histher appointment, determine the fair market value of
Parcel A and such value shall be the “Appraised Price”. Soffer shall also have the right to
“put” Parcel A to Occan View at any time by written demand (the “Put Letter”) to Ocean
View to purchase Parcel A at a purchase price chosen by Soffer (the “Put Price”). Ocean
View then would clect to determine the Appraised Price as described above, Ocean View
shall have 60 days from the date of the Put Letter (“the Acceptance Period) to determine the
Appraisal Price by delivering to Soffer the acceptance on or before 5 :00 p.m. on the last day
of the Acceptance Period, which acceptance shall be at the lesser of the Put Price or 115% of
the Appraised Price.

10. Tn the event during the duration of this Reciprocal Easement Agreement, the City of
Newport Beach revises the parking requirement of 5:1,000 for medical parking to 4:1,000 for
medical parking; after confirmation of the City of Newport Beach Parking Requirement as
referenced above, Ocean View would submif, in writing, to Soffer notifying Soffer of the
change; which at that time, at the option of either party, this Reciprocal Eastment Agrecment
can be cancelled,

i1. Upon the written request of the owner of any of the Parcels, the then owner of any
Parcel, or any portion thereof, shall execute and deliver, within ten (10) days after receipt of
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such request, a certificate certifying that there are no known defaults on the part of any party
to this Agreement or, if there are such defaults, specifying the particulars of such defaults and
the action required to remedy it and certifying that there are no setoffs or defenses to the
enforcement of the terms of this Agreement, or if there are, specifying the particulars of such
setoffs or defenscs.

i1, This Agrecement shall be recorded in the public records of Orange County, California
and shall be prior in title to any deed of trust which is now or may hereafier be placed upon
any of Parcel A and Parecl B.

12. The recitals and explanation of the intent in this Agrcement are intended solely for
reference and do not modify, explain or construc any provision of this Agrecment.

IN WITNESS WHEREOF, the parties hercto have exceuted this Reciprocal Easement
Agreement as of the date first above written.

SOCEAN YIEW”
Ocean View Medifal Investors LLC,

a California Ijnfit 'abiiityC%
: 7

ane: John Bral
s: Managing Member

s

oy S

~Sidney Soffer /

: 4



EXHIBIT “A”
PARCEL A

The real property located in the County of Orange, California, commonly known as 445 Newport
Boulevard, Newport Beach, described as follows:

PARCEL 1:

Lot 13 and the Southwesterly 3,27 feet of Lot 12 in Block 9 of “Tract No. 27, Boulevard
Addition to Newport Heights” in the City of Newport Beach, as shown on a map recorded in
book 9, page 26 of Miscellaneous Maps, Records of Orange County, California.

PARCEL 2:

That portion of the Southeasterly half of the 40-foot road adjoining said Lots 12 and 13 on the
Northwest, as abandoned by the order of the Board of Supervisors of Orange County on June 25,
1949, bounded Northwesterly by the Northwesterly prolongation of the Northeasterly line of the
Southwesterly 3.27 feet of said Lot 12 and bounded Southwesterly by the Northwesterly
prolongation of the Southwesterly line of said Lot 13.
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EXHIBIT “B”

PARCEL “B”
All of that certain real property situated in the City of Newport Beach, County of Orange, State
of California, described as follows:

Parcel | of Parcel Map No. 80-719, in the City of Newport Beach, County of Orange, State of
California, as shown on a map filed in Book 163, Pages 31 and 32 of Parcel Maps, in the Office
of the County Recorder of said County.
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EXHIBIT “C”

Site Plan

Rear Portion of Parcel A

PARKING

Parcel

Newport Blvd.




STATE OF CALIFORNIA )
) 8.
COUNTY OF LOS ANGELES )

_ OnEh\slaae WY 2005, before me, Q‘f’s 0. Seugi\ha , a Notary
Public in and for the State of Californis, personally appeared
Cidnan 5. Pacal , personally known to me (or proved to
me on the basis of satisfactory evidence) to be the persongs) whose name(s) isfave subscribed to
the within instrument and acknowledged to me that hefshrerthey executed the same in
hisfesitheir authorized capacity(s), and that by his/erihais signaturc(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument,

WITNESS my hand and official scal. '

.-_j;f'!rf\'-. [y

LY

) ss.
COUNTY OP %’*@“s‘m@- )

Migud Qetiz-

. on()elolec 26 2008, before me, %@W‘d a

Notary Public in and for the State of Caji personally appeared _ i ol mga lealer
Sotfe v — TR — personally known to me¥or proved ta
me on the basis of satisfactory evidence) to be the personfsy whose name{g) is/are subscribed to
the within jnstrument and acknowledged to me that he/she/they executed the same in

. his/hew/their authorized capacity(s); and that by his/hewtheir signature(s) on the instrument the
persongs), or the entity upoa behalf of which the personés) acted, executed the instrument,

WITNESS my hand and official seal.

Notary P
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RESOLUTION NO. 2013-

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH DENYING CONDITIONAL USE
PERMIT NO. 2011-011 TO UTILIZE AN OFF-SITE PARKING LOT
AT 445 OLD NEWPORT BOULEVARD FOR AN EXISTING
COMMERCIAL OFFICE BUILDING LOCATED AT 441 OLD
NEWPORT BOULEVARD (PA2011-056)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by John Bral, with respect to property located at 441 Old
Newport Boulevard, and legally described as Parcel 1 of Parcel Map No. 80-719, in the
City of Newport Beach, County of Orange, State of California, as shown on a map filed in
Book 163, Pages 31 and 32 of Parcel Maps in the office of the Orange County Recorder
requesting approval of a conditional use permit.

The applicant proposed a conditional use permit to reduce the required off-street parking
and to utilize an off-site parking lot. The project proposes to utilize the recently renovated
commercial office building (11,540 square feet) for medical office and to provide 51 of the
56 required parking spaces (a reduction of five required spaces). Forty-four spaces
would be on-site and seven spaces would be provided on the abutting property to the
north at 445 Old Newport Boulevard which is developed with a vacant restaurant.

A public hearing was held on September 6, 2012, in the City Hall Council Chambers,
3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
purpose of the meeting was given in accordance with the Newport Beach Municipal
Code. Evidence, both written and oral, was presented to, and considered by, the
Planning Commission at this meeting.

At the September 6, 2012, meeting the Planning Commission denied the application
request pursuant to Resolution No. 1892.

On September 19, 2012, the applicant appealed the Planning Commission’s decision to
deny the entitlement request to allow a reduction in the required off-street parking and to
utilize an off-site parking lot for a recently renovated commercial building that proposes a
medical use. Subsequent to the Planning Commission’s action on the project, the
applicant has modified the project by securing the off-street parking with the ability to
renovate an off-site lot for parking purposes through a private agreement and providing
the minimum required parking spaces for the proposed medical use. Therefore, the
entitlement request has changed to a use permit for off-site parking rather than a use
permit for a parking waiver and for off-site parking.

A public hearing was held on March 26, 2013, in the City Hall Council Chambers, 3300
Newport Boulevard, Newport Beach, California. A notice of time, place and purpose of
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10.

the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the City Council
at this meeting.

At the March 26, 2013, hearing, the City Council took staff's recommendation and
directed the Planning Commission to review and take action on the application which
has been revised to provide the minimum required parking spaces for the proposed
medical use of the commercial building through off-site parking, pursuant to Zoning
Code Section 20.40.100.

A public hearing was held on April 3, 2013, in the City Hall Council Chambers, 3300
Newport Boulevard, Newport Beach, California. A notice of time, place and purpose of
the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the Planning
Commission at this meeting.

The subject property is located within the Office General (OG) Zoning District and the
General Plan Land Use Element category is General Commercial Office (CO-G).

The subject property is not located within the coastal zone.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1.

This project has been determined to be categorically exempt under the requirements
of the California Environmental Quality Act under Class 1 (Existing Facilities). The
medical use would occupy an existing general office building and utilize existing
parking lots with a negligibile expansion of use.

SECTION 3. REQUIRED FINDINGS.

SECTION 4. DECISION.

NOW, THEREFORE, BE IT RESOLVED:

1.

The Planning Commission of the City of Newport Beach hereby denies Conditional Use
Permit Application No. UP2011-011.

This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 3" DAY OF April, 2013.

AYES:

Tmplt: 04/14/10
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NOES:

ABSTAIN:

ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

Tmplt: 04/14/10
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RANEY ZUSMAN MEDICAL Groyp-orespondence

Arpan A. RANEY, M.D.
Doucsras R. ZusmanN, M.D.
GCoriw I. Joyo, M.D.

JacQues Kroponu, M.D.
ANTHONY D. CAFFARELLI, M.D.

April 3,2013

City of Newport Beach
Planning Commission

City Council Chambers
3300 Newport Boulevard
Newport Beach, CA 92663

ftem No. 3a

441 Old Newport Medical
447 OLD NEWPORT BoULEVARD, SUITE 200 . -
NeEwPORT BEAGH, CALIFORNIA 92663 Office Building
PA2011-056

TELEPHONE (949) 650-3350
FacsIMILE (949) 850-1274

CARDIOVASGULAR AND THORAGIG SURGERY

REC EIVED &

COMMUNITY
APR 03 2013

o D
2 EVELOPMENT

Oe
NEwpoRT o

RE: April 3, 2013, Planning Commission Agenda Item #3 — 441 Old Newport Medical Office Building —
(PA2011-056) Conditional Use Permit No. UP2011-011

Dear Commissioners:

We respectfully request the denial of the above referenced application for a conditional use permit. The
staff report is making a favorable recommendation that the conditional use permit be approved based
on temporary solutions to a permanent problem. We are requesting a denial based on the following

facts:

1. Page 4 of the staff report discusses the Reciprocal Parking Easement Agreement with the
property owner at 445 Old Newport Boulevard. On April 3, 2013 at 2:35pm we spoke with the
bankruptcy attorney, Mr. Sheldon Herbert, who confirmed that the property is still in
bankruptcy proceedings. While he does believe that the property will be awarded to the
original owner the proceeding have not yet been finalized. Furthermore, the original owner, Sid
Soffer, passed away in 2007. Therefore, the property would be subject to probate court if in
fact it is awarded back to the original owner.

2. Neither the staff report nor the Reciprocal Parking Easement Agreement addresses the
dilapidated condition of the “main” structure on the property. The restaurant that existed was
closed several years ago and the building has fallen into complete disrepair (see attached
photographs). There are feral cats and rodents on the property. The windows to both the
restaurant and shed have been broken and were only recently boarded up. The only
improvements discussed in the report relate to paving and grading as well as demolition of the
storage shed. There is no discussion of main building and the potential safety hazards it poses
due to the current condition of the structure.

3. The Reciprocal Parking Easement Agreement discusses the use of the property at 445 Old

Newport as though it was a viable, functioning restaurant. In fact, no restaurant exists — just an
old broken-down building that requires demolition. If Sid’s family were able to take ownership
of the property at 445 Old Newport and they were able to open a new restaurant, their hours of

FrrrLOWS AMERICAN GOLLEGE OF SURGEONS
DIPLOMATES AMERICAN BOARD OF SURGERY AND THORACIC SURGERY


mburns
Typewritten Text
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Item No. 3a 
441 Old Newport Medical
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operation would need to be such that they do not interfere with the daytime parking
requirements of the property at 441 Old Newport; meaning the restaurant could not open for
business until after 6:00p.m. Is the City of Newport Beach going to monitor the parking
situation when these hours of operation inevitably conflict?

4. Inthe staff report, Facts in Support of Finding, #2, one of the required conditions of approval
relates to the applicant notifying the City if there are any changes to the off-site parking lot. If
these changes occur after the property at 441 Old Newport has long-term lease agreements in
place, how will the City enforce the reduction of medical office use in proportion to the lack of
parking spaces?

5. If the property at 445 Old Newport is improved, where will all the additional cars park during the
construction term?

As owners of the property at 447 Old Newport Boulevard, we are very concerned that our parking lot
will be negatively impacted if this permit is approved. We are requesting that the applicant be held to
the same requirements for parking as the other operating businesses in the area. Granting approval of
the applicant’s request for this conditional use permit would provide a temporary solution favoring the
property at 441 Old Newport Boulevard while creating a permanent problem for the surrounding
property owners that have complied with the parking requirements the City of Newport Beach. We urge
you to reconsider the staff recommendation and require 441 Old Newport to remain commercial, not
medical or find a parking solution that is permanent and without conditions.

Thank you for your time.
Sincerely,

Bt & fnss, B8 (e Gy

Aidan A. Raney, M.D. Ann G. Raney









CITY OF NEWPORT BEACH

PLANNING COMMISSION STAFF REPORT
April 3, 2013 Meeting

Agenda Item 4

SUBJECT: Knight Residence (PA2013-044)
312 Hazel Drive

Ou Residence (PA2013-043)
316 Hazel Drive
APPLICANT: Diane Knight and Honzen Ou

PLANNER: Makana Nova, Assistant Planner
(949) 644-3249, mnova@newportbeachca.gov

PROJECT SUMMARY

Appeals of the Community Development Director's determination of the canyon
development stringlines pursuant to General Plan Policy NR23.6 (Canyon Development
Standards) and Coastal Land Use Plan Policy 4.4.3-18 for two single-family residential
properties adjacent to Buck Gully.

RECOMMENDATION

1) Conduct a de novo public meeting;

2) Adopt Resolution No. __ modifying the decision of the Community Development
Director and establishing canyon development stringlines for principal and
accessory structures at 312 Hazel Drive pursuant to General Plan Policy NR23.6
and Coastal Land Use Plan Policy 4.4.3-18 (Attachment No. PC 1); and

3) Adopt Resolution No. __ modifying the decision of the Community Development
Director and establishing canyon development stringlines for principal and
accessory structures at 316 Hazel Drive pursuant to General Plan Policy NR23.6
and Coastal Land Use Plan Policy 4.4.3-18 (Attachment No. PC 2).
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VICINITY MAP

properties

GENERAL PLAN

ZONING

LOCATION GENERAL PLAN ZONING CURRENT USE
ON-SITE Relr\;isd-(la:)n'gisailngtlaet;?et d) R_ée(ssii(;]gr!%;;nit Two Single-Family Dwellings
NORTH Resonsal botachod) N Resimnial Single-Family Dwellings
SOUTH Resonsal botachod) N sl Single-Family Dwellings
EAST Residenial BewEhed) " Restontal) Single-Family Dwellings
WesT Resdontal Detached) | Residentaly | Single-Family Duelings
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INTRODUCTION

Project Setting

The subject properties are located within Old Corona del Mar on Hazel Drive south of
East Coast Highway. The neighborhood is characterized by single-family and two-unit
residential structures. The adjacent properties are currently developed with single-family
residences.

The subject properties are adjacent to each other and slope downward from Hazel Drive
into Buck Gully. Buck Gully is considered a coastal canyon and is characterized by
vegetation, habitat, and a drainage feature that flows to the Pacific Ocean at the bottom
of a ravine. Photos of the sites are provided as Attachment No. PC 3.

312 Hazel Drive — Knight Residence

The 7,546-square-foot property was initially developed in 1953 with a 1,540-square-foot
single-family residence. On January 10, 2008, the Planning Director issued a letter
detailing development limits based on interim criteria created by the City to implement
the 2006 General Plan prior to update of the Zoning Code (Attachment No. PC 4). The
interim criteria were eliminated upon adoption of the Zoning Code update in 2010. The
letter did not address General Plan Policy NR23.6 (Canyon Development Standards) or
Coastal Land Use Plan Policy 4.4.3-18, nor did it establish a predominant line of
existing development (PLOED) or canyon development stringlines at that time. A
building permit was issued on August 17, 2009, consistent with the Planning Director’'s
guidance (Attachment No. PC 5). The building permit subsequently expired on January
31, 2011.

316 Hazel Drive - Ou Residence

The 5,661-square-foot property was initially developed in 1949 with a 954-square-foot
single-family residence. Construction plans for a new single-family residence were
submitted on May 11, 2009, and a building permit was issued on May 24, 2010,
(Attachment No. PC 6). Permits were issued based upon the existing development
pattern and the anticipated development that had been permitted at 312 Hazel Drive.
The building permit associated with 316 Hazel Drive was cancelled on February 9,
2012, at the request of the applicant.

Community Development Director’'s Determination

Mr. Honzen Ou, property owner of 316 Hazel Drive, is considering the sale of his lot and
inquired if the City would issue permits for the development previously permitted in
2010. After thorough review of the previously approved plans and the existing
development pattern of abutting lots, the Community Development Director determined
that the plans were not consistent with General Plan Policy NR23.6 (Canyon
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Development Standards) and Coastal Land Use Plan Policy 4.4.3-18. The letter also
included a figure showing canyon development stringlines that were determined to be
consistent with General Plan Policy NR23.6 and Coastal Land Use Plan Policy 4.4.3-18
(Attachment No. PC 7).

Ms. Diane Knight, property owner of 312 Hazel, is also considering the sale of her
property, and a prospective buyer inquired if the City would reissue permits for the
previously permitted construction. Again, after a thorough review of the previously
approved plans and the existing development pattern of abutting lots, the Community
Development Director determined that the previous plans were not consistent with
General Plan Policy NR23.6 (Canyon Development Standards) and Coastal Land Use
Plan Policy 4.4.3-18. Additionally, the letter included a figure showing canyon
development stringlines that were determined to be consistent with General Plan Policy
NR23.6 and Coastal Land Use Plan Policy 4.4.3-18 (Attachment No. PC 8).

As stated above, an interim criterion was utilized to establish the development limits in
2008, which was eliminated with adoption of the Zoning Code update in 2010.
Therefore, development potential is determined by applying the General Plan and
Coastal Land Use Plan policies.

Appeals

On February 25, 2013, Honzen Ou, filed an appeal (Attachment No. PC 9) of the
Community Development Director’s determination for 316 Hazel Drive. On February 28,
2013, Diane Knight, property owner of 312 Hazel Drive, joined Mr. Ou’s appeal
(Attachment No. PC 10). Staff notes that the Planning Commission is not bound by the
Community Development Director’'s decision and is not limited to the issues raised in
the appeal.

DISCUSSION

Both lots are designated RS-D (Single-Unit Residential Detached) by the General Plan
Land Use Element. The properties are designated RSD-A (Single-Unit Residential
Detached) by the Local Coastal Program, Coastal Land Use Plan. Both lots are within the
R-1 (Single-Unit Residential) Zoning District, allowing single-family residences with
appurtenant structures and uses. Development of single-family residences on these lots
does not require Coastal Development Permits provided the development is consistent
with Categorical Exclusion Order E-77-5.
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Canyon development setbacks or stringlines are established to protect coastal canyons
as a natural and visual resource. Natural Resources Goal NR23 of the General Plan,
relating to visual resources, provides:

“Development respects natural landforms such as coastal bluffs.”

Several policies of the General Plan support Goal NR23, three of which are directly
applicable to development along coastal canyons.

1. General Plan Policy NR23.1 (Maintenance of Natural Topography) provides:

“Preserve cliffs, canyons, bluffs, significant rock outcroppings, and site
buildings to minimize alteration of the site’'s natural topography and
preserve the features as a visual resource. (Imp 2.1)”

This policy recognizes coastal canyons, including Buck Gully, as a visual resource and
emphasizes the consideration of topography and natural landforms to implement Goal
NR23 of the General Plan.

2. General Plan Policy NR23.6 (Canyon Development Standards) and Coastal Land
Use Plan Policy 4.4.3-18 establish the following development restriction for Buck Gully
and Morning Canyon:

“Establish canyon development setbacks based on the predominant line of
existing development for Buck Gully and Morning Canyon. Do not permit
development to extend beyond the predominant line of existing
development by establishing a development stringline where a line is
drawn between nearest adjacent corners of existing structures on either
side of the subject property. Establish development stringlines for principle
structures and accessory improvements.”

This policy requires the establishment of canyon development setbacks based upon a
predominant line of existing development (PLOED). To date, the City has not
established a PLOED in either Buck Gully or Morning Canyon. The establishment of
canyon development setbacks is anticipated with the preparation of the Local
Implementation Plan (LIP) that is currently under way. The policy prohibits development
beyond stringlines drawn between development on adjacent lots.

The objective of implementing canyon development setbacks is to provide flexibility,
equity, and certainty for property owners while preserving coastal canyons as a natural
and visual resource.
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3. General Plan Policy NR 23.7 (New Development Design and Siting), states:
“Design and site new development to minimize the removal of native
vegetation, preserve rock outcroppings, and protect coastal resources.
(Imp 2.1)”
This policy recognizes the need to consider natural topography in the site design
process and to achieve a balance between private property development and the
protection of natural resources.

Policy Implementation

General Plan Policy NR23.6 (Canyon Development Standards) and Coastal Land Use
Plan Policy 4.4.3-18 are specific to establishment of development limits along coastal
canyons. In the absence of an established PLOED for either Buck Gully or Morning
Canyon, staff utilizes stringlines, as prescribed by the policies, to review development
for the canyon-facing properties. A combination of techniques is typically utilized on a
case-by-case basis, including the review of surveys showing structures on the subject
property and adjacent properties, topographic maps, aerial photographs, photos of the
subject properties, permit history, and site visits to determine the location of stringlines
for principal structures and accessory improvements.

Stringlines

The canyon development
stringlines established by the
Community Development
Director for the  subject
properties were drawn from the

nearest adjacent corners of
development of the two abutting x

lots. The figure to the right is a Accessory Improvement
representation of the stringlines 1 Stringlines

provided in Attachment Nos. PC

7 and PC 8. \

For 312 Hazel Drive, the Principal Structure
principal structure stringline was Stringline
drawn between the nearest

adjacent corner of the principal

structures at 308 Hazel Drive

and the corner of the _retalnlng Figure 1. 2013 Community Development Director
wall at 316 Hazel Drive. The peterminations Based on Adjacent Structures
accessory improvement
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stringline was likewise established between the nearest adjacent corner of the deck line
and retaining wall on 308 Hazel Drive and 316 Hazel Drive, respectively.

For 316 Hazel Drive, the principal structure stringline was identified at the location of the
existing retaining wall. Since there are currently no accessory structures extending
beyond the principal structures on either adjacent property, the accessory structure
stringline was established as a parallel line to the principal structure development line
eight feet farther out. This
accessory structure line is in-
line with the deck line at 320
Hazel Drive. This provides
sufficient useable space for a
deck or other accessory
structures  to extend out Principal Structure
beyond the principal structure. Development Line

By comparison, Figure 2
depicts the lines associated
with the approval of the two
prior building permits. The
building permit issued for 312
Hazel Drive was used to set a
development line for future

construction at 316 Hazel k
Drive. Accessory Improvement
Development Line

Modified Stringline

Figure 2. 2008/2009 Planning Director Determination

. Based on Interim Criterion
Upon further review of the ' ter!

General Plan and Coastal Land Use Policies, as well as existing conditions of the area,
staff recommends a modification of the stringlines originally determined by the
Community Development Director. The modified stringlines are drawn from existing
development on either side of the combined sites (312 and 316 Hazel Drive). Staff feels
that these stringlines, as identified in Figure 3 on the following page, are consistent with
General Plan Policy NR23.6 and Coastal Land Use Plan Policy 4.4.3-18 in that they
continue to apply a stringline method of analysis. The resulting stringlines closely follow
the topographic contours, appear to follow the predominant pattern of development over
this portion of Buck Gully, and stay free of jurisdictional delineations, thus protecting
Buck Gully as a natural and visual resource. The modified stringlines would also offer
more development area than that provided by the individual stringlines identified for
each lot (Attachment Nos. 7 and 8), but they would not permit the extent of development
previously permitted in 2009/2010 and sought by both appellants.
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Figure 3.
Modified Stringline Recommendation

Appeals

The appellants have identified the following points in their appeals, provided as
Attachment Nos. 9 and 10:

a. They were not advised of the potential change of the development limits if the
building permits were to expire.

Staff notes that the property owners were sent notices from the City regarding the
impending expiration of permits due to construction inactivity. The notices were routine
and did not indicate whether permits could be reissued in the future for the same
development. Permits are issued based upon applicable regulations and policies in
effect at the time of issuance so there is never a guarantee that permits once issued
can be reissued as regulations change over time.
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b. The stringlines identified by staff provide a smaller building footprint and smaller
future house when compared to what was previously permitted, resulting in a
significant loss of future property value.

Staff acknowledges that a more restrictive development envelope would lead to a
smaller building footprint that might not be valued as highly as a larger building. The
previously issued permits were based on an interim criterion, which is no longer
applicable.

c. The cost associated with the preparation and processing of the previous plans
and permits will be lost. Preparing and processing new plans for permitting will
be costly.

The City is not obligated to issue permits allowing development to the extent previously
permitted based upon the issuance of those prior permits or the cost to prepare the prior
plans.

d. Staff’'s determination using the stringline method is arbitrary, unnecessarily
restrictive, and contrary to the previously established development limits.

Staff disagrees that the use of stringlines is arbitrary. The use of stringlines to regulate
development is provided by General Plan and Coastal Land Use Plan policy and will be
implemented until a PLOED is enacted by City ordinance or policy. In regards to the
suggestion that property rights are being denied; staff disagrees. The lots on Hazel
Drive along Buck Gully differ in size, shape, orientation, topography, and are
developable based on these physical attributes. As a result of these physical attributes,
the resulting building footprint may differ from the development pattern identified on
other the portions of Buck Gully.

e. The stringlines established by the Community Development Director deprive the
owner of rights enjoyed by adjoining property owners.

Property owners have a right to develop their properties consistent with applicable land
use regulations, and for both of these properties, development limits are influenced by
the adjacent development.

Summary

The City is not obligated to permit development consistent with the previously issued
permits, which were based on an interim criterion which is no longer in effect. Staff
recommends the establishment of canyon development stringlines for each of the
subject properties as shown in Figure 3, above.
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Alternatives
The Planning Commission could:

1. Uphold the Community Development Director’s original determinations, as shown
in Attachment Nos. 7 and 8; or

2. ldentify different stringlines for principal and accessory structures.

Environmental Review

The project is categorically exempt under Section 15303, of the California
Environmental Quality Act (CEQA) Guidelines - Class 3 (New Construction or
Conversion of Small Structures). The Class 3 exemption includes the construction of
one single-family residence. The subject appeals involve the potential for the future
redevelopment of two existing single-family residences on two individual properties (one
unit per property). The existing structures may be partially or fully demolished.
Therefore, the proposed project qualifies for an exemption under Class 3.

Public Notice

Notice of these appeals was published in the Daily Pilot, mailed to all owners of property
within 300 feet of the boundaries of both sites (excluding intervening rights-of-way and
waterways) including the applicants, and posted on the subject properties at least 10
days prior to the meeting. Additionally, the item appeared on the agenda for this
meeting, which was posted at City Hall and on the City website.

Prepared by: Submitted by:
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ATTACHMENTS

PC 1 Draft Resolution for 312 Hazel Drive

PC 2 Draft Resolution for 316 Hazel Drive

PC 3 Site Photos

PC 4 Development Limit Determination for 312 Hazel Drive dated January 10, 2008
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Draft Resolution for 312 Hazel Drive



RESOLUTION NO.

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH MODIFYING THE DECISION OF
THE COMMUNITY DEVELOPMENT DIRECTOR ESTABLISHING
CANYON DEVELOPMENT STRINGLINES PURSUANT TO
GENERAL PLAN POLICY NR 23.6 AND COASTAL LAND USE
PLAN POLICY 4.4.3-18 FOR 312 HAZEL DRIVE (PA2013-044)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

On February 15, 2013, the Community Development Director identified canyon
development stringlines pursuant to General Plan Policy NR23.6 (Canyon Development
Standards) and Coastal Land Use Plan (CLUP) Policy 4.4.3-18 consisting of a primary
structure stringline and an accessory improvements stringline for 312 Hazel Drive, and
legally described as Lot 48, Block A, Tract 673.

An appeal of the Community Development Director's determination was filed by the
property owner Diane Knight. The appeal requests the approval of canyon development
stringlines similar to or identical to that shown on construction documents identified as
Building Permit No. X2008-1618, which was issued on August 14, 2009, and expired on
January 31, 2011, due to inactivity.

The development associated with Building Permit No. X2008-1618 was determined to be
consistent with interim criteria created by Ordinance No. 2007-3, which is no longer in
effect.

The subject property is designated Single-Unit Residential Detached (RS-D) by the
General Plan Land Use Element allowing the development of a single family residence
on the property. The property is also located within Buck Gully and is subject to General
Plan Policy NR23.6 (stated below) that provides development standards for the
canyon.

“Establish canyon development setbacks based on the predominant line of existing
development for Buck Gully and Morning Canyon. Do not permit development to
extend beyond the predominant line of existing development by establishing a
development stringline where a line is drawn between nearest adjacent corners of
existing structures on either side of the subject property. Establish development
stringlines for principle structures and accessory improvements.”

The property is designated Single Unit Residential Detached (RSD-B) by the Coastal
Land Use Plan allowing the development of a single family residence on the property.
Due to the location of the site within Buck Gully, development is subject to CLUP Policy
4.4.3-18 that provides canyon development standards identical to General Plan Policy
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NR23.6. The subject property is located within the categorical exclusion area of the
coastal zone.

6. The subject property is zoned R-1 (Single-Unit Residential) allowing the development
and use of a single family residence.

7. A review of the goals and policies detailed in the General Plan and Coastal Land Use
Plan, as well as the existing conditions, justifies modification of the Community
Development Director’s initial determination of the string line location, as shown in Exhibit
A.

8. A public hearing was held on Wednesday, April 3, 2013, in the City Hall Council
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place
and purpose of the meeting was given in accordance with the Newport Beach
Municipal Code. Evidence, both written and oral, was presented to, and considered by,
the Planning Commission at this meeting..

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.
The development of the site with one, single family residence is categorically exempt from the
environmental review pursuant to Section 15303 of the Implementing Guidelines of the

California Environmental Quality Act. This exemption covers the new construction or
conversion of small structures including a limited number of single-family homes.

SECTION 3. REQUIRED FINDINGS.

Finding:

A. Development of the subject property to the extent proposed by the appellant does not
conform to General Plan Policy NR23.6 and CLUP Policy 4.4.3-18.

Facts in Support of Finding:

A-1. No canyon development setback based upon a predominant line of existing
development has been established pursuant to General Plan Policy NR23.6 and CLUP
Policy 4.4.3-18 for Buck Gully or the subject property.

A-2. Development to the extent depicted on Building Permit No. X2008-1618 was based on
Design Criterion No. 7 relating to landform alteration as established by Ordinance No.
2007-3, which is no longer in effect. Development to the extent depicted on Building
Permit No. X2008-1618 would not fall within a development stringline drawn between
existing development located on the adjacent properties (312 and 320 Hazel Drive)
and would extend beyond said stringline.

02-13-2013
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Finding:
B. The development stringlines for principle structures and accessory improvements, as
depicted in Exhibit A, are consistent with General Plan Policy NR23.6 and CLUP
Policy 4.4.3-18.

Facts in Support of Finding:

B-1. In the absence of an established predominant line of development, the stringline
method is utilized as prescribed in the policies to determine the appropriate
development limit. As specified in the language of the policies, the principal structure
and accessory improvement stringlines are drawn from existing development located
on the adjacent properties. The principal structure stringline is drawn between the
nearest adjacent foundation of the existing principle structuresat 308 and 320 Hazel
Drive. The accessory improvement stringline is drawn between the existing decks
located on adjacent propertiesat 308 and 320 Hazel Drive.

B-2. The subject property at 312 Hazel Drive occurs at a transition between a smaller and
larger block in the development pattern along Hazel Drive. The consideration of 312
and 316 Hazel Drive together connects these two development patterns and follows
the topography of the canyon to protect Buck Gully as a natural landform and visual
resource per General Plan Goal NR23, “Development respects natural landforms such
as coastal bluffs.”

Finding:

C. The canyon development stringlines for principal structures and accessory
improvements, as depicted in Exhibit A, are consistent with General Plan Policies
NR23.1 (Maintenance of Natural Topography) and NR23.7(New Development Design
and Siting).

Facts in Support of Finding:

C-1. The canyon development stringlines follow the topographic contours of Buck Gully at
this location and would reflect the symmetry that occurs in the second block from 312
and 336 Hazel Drive where the drainage pattern curves inward toward Hazel Drive.

C-2. The canyon development stringlines keep structures clear of drainage easements and
California Coastal Commission and California Department of Fish and Wildlife
jurisdictional delineations. Establishing development limits outside of these areas is
appropriate to minimize alteration of the site’s natural topography, minimize physical
impacts to habitat areas, and facilitate permit processing for applicants.

02-13-2013
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SECTION 4. DECISION.
NOW, THEREFORE, BE IT RESOLVED:
1. The Planning Commission of the City of Newport Beach hereby modifies the Community

Development Director’s decision and establishes canyon development stringlines for 312
Hazel Drive, subject to the figure set forth in Exhibit A, which is attached hereto and
incorporated by reference.

2. This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 3" DAY OF APRIL, 2013.

AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

02-13-2013
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RESOLUTION NO.

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH MODIFYING THE DECISION OF
THE COMMUNITY  DEVELOPMENT DIRECTOR  AND
ESTABLISHING CANYON DEVELOPMENT STRINGLINES
PURSUANT TO GENERAL PLAN POLICY NR 23.6 AND
COASTAL LAND USE PLAN POLICY 4.4.3-18 FOR 316 HAZEL
DRIVE (PA2013-043)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

On February 7, 2013, the Community Development Director identified canyon
development stringlines pursuant to General Plan Policy NR23.6 (Canyon Development
Standards) and Coastal Land Use Plan (CLUP) Policy 4.4.3-18 consisting of a primary
structure stringline and an accessory improvements stringline for 316 Hazel Drive, and
legally described as Lot 49, Block A, Tract 673.

An appeal of the Community Development Director's determination was filed by the
property owner Honzen Ou. The appeal requests the approval of canyon development
stringlines similar to or identical to that shown on construction documents identified as
Building Permit No. X2009-0835, which was issued on May 24, 2010, and was cancelled
on February 9, 2012, at the request of the applicant.

The development associated with Building Permit No. X2009-0835 was determined to be
consistent with interim criteria created by Ordinance No. 2007-3, which is no longer in
effect.

The subject property is designated Single-Unit Residential Detached (RS-D) by the
General Plan Land Use Element allowing the development of a single family residence
on the property. The property is also located within Buck Gully and is subject to General
Plan Policy NR23.6 (stated below) that provides development standards for the
canyon:

“Establish canyon development setbacks based on the predominant line of existing
development for Buck Gully and Morning Canyon. Do not permit development to
extend beyond the predominant line of existing development by establishing a
development stringline where a line is drawn between nearest adjacent corners of
existing structures on either side of the subject property. Establish development
stringlines for principle structures and accessory improvements.”

The property is designated Single Unit Residential Detached (RSD-B) by the Coastal
Land Use Plan allowing the development of a single family residence on the property.
Due to the location of the site within Buck Gully, development is subject to CLUP Policy
4.4.3-18 that provides canyon development standards identical to General Plan Policy
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NR23.6. The subject property is located within the categorical exclusion area of the
coastal zone.

6. The subject property is zoned R-1 (Single-Unit Residential), allowing the development
and use of a single-family residence.

7. A review of the goals and policies detailed in the General Plan and Coastal Land Use
Plan, as well as the existing conditions, justifies modification of the Community
Development Director’s initial determination of the stringline location, as shown in Exhibit
A.

8. A public hearing was held on Wednesday, April 3, 2013, in the City Hall Council
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place
and purpose of the meeting was given in accordance with the Newport Beach
Municipal Code. Evidence, both written and oral, was presented to, and considered by,
the Planning Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

The development of the site with a single family residence is categorically exempt from the
environmental review pursuant to Section 15303 of the Implementing Guidelines of the
California Environmental Quality Act. This exemption covers the new construction or
conversion of small structures including one single-family home.

SECTION 3. FINDINGS.

Finding:

A. Development of the subject property to the extent proposed by the appellant does not
conform to General Plan Policy NR23.6 and CLUP Policy 4.4.3-18.

Facts in Support of Finding:

A-1. No canyon development setback based upon a predominant line of existing
development has been established pursuant to General Plan Policy NR23.6 and CLUP
Policy 4.4.3-18 for Buck Gully or the subject property.

A-2. Development to the extent depicted on Building Permit No. X2009-0835 was based on
Design Criterion No. 7 relating to landform alteration as established by Ordinance No.
2007-3, which is no longer in effect. Development to the extent depicted on Building
Permit No. X2009-0835 would not fall within a development stringline drawn between
existing development located on the adjacent properties (312 and 320 Hazel Drive)
and would extend beyond said stringline.

02-13-2013
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Finding:
B. The development stringlines for principle structures and accessory improvements, as
depicted in Exhibit A, are consistent with General Plan Policy NR23.6 and CLUP
Policy 4.4.3-18.

Facts in Support of Finding:

B-1. In the absence of an established predominant line of development, the stringline
method is utilized as prescribed in the policies to determine the appropriate
development limit. As specified in the language of the policies, the principal structure
and accessory improvement stringlines are drawn from existing development located
on the adjacent properties. The principal structure stringline is drawn between the
nearest adjacent foundation of the existing principle structures at 308 and 320 Hazel
Drive. The accessory improvement stringline is drawn between the existing decks
located on adjacent properties at 308 and 320 Hazel Drive.

B-2. The subject property at 316 Hazel Drive occurs at a transition between a smaller and
larger block in the development pattern along Hazel Drive. The consideration of 312
and 316 Hazel Drive together connects these two development patterns and follows
the topography of the canyon to protect Buck Gully as a natural landform and visual
resource per General Plan Goal NR23, “Development respects natural landforms such
as coastal bluffs.”

Finding:

C. The canyon development stringlines for principal structures and accessory
improvements, as depicted in Exhibit A, are consistent with General Plan Policies
NR23.1 (Maintenance of Natural Topography) and NR23.7 (New Development Design
and Siting).

Facts in Support of Finding:

C-1. The canyon development stringlines follow the topographic contours of Buck Gully at
this location and would reflect the symmetry that occurs in the second block from 312
and 336 Hazel Drive where the drainage pattern curves inward toward Hazel Drive.

C-2. The canyon development stringlines keep structures clear of drainage easements and
California Coastal Commission and California Department of Fish and Wildlife
jurisdictional delineations. Establishing development limits outside of these areas is
appropriate to minimize alteration of the site’s natural topography, minimize physical
impacts to habitat areas, and facilitate permit processing for applicants.

02-13-2013
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SECTION 4. DECISION.
NOW, THEREFORE, BE IT RESOLVED:
1. The Planning Commission of the City of Newport Beach hereby modifies the Community

Development Director’s decision and establishes canyon development stringlines for 316
Hazel Drive, subject to the figure set forth in Exhibit A, which is attached hereto and
incorporated by reference.

2. This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 3" DAY OF APRIL, 2013.

AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

02-13-2013
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Site Photos



View of adjacent development north from 312 Hazel Drive View of Buck Gully vegetation and improvements from 312 Hazel Drive

View north up Bucky Gully from 312 Hazel Drive View across Bucky Gully from 312 Hazel Drive



View south down Bucky Gully from 316 Hazel Drive View south of 312 Hazel Drive from 316 Hazel Drive

View north up Bucky Gully from 316 Hazel Drive View across Bucky Gully from 316 Hazel Drive



View of adjacent development north of 312 Hazel Drive View of adjacent development south at 308 Hazel Drive from 312
Hazel Drive

View of adjacent development at 316 Hazel Drive from 312 Hazel View of slope below 312 Hazel Drive and adjacent to 308 Hazel
Drive Drive



View of adjacent development at 312 Hazel Drive from 316 Hazel Drive View of adjacent development at 312 Hazel Drive from 316 Hazel Drive

View of adjacent development at 320 Hazel Drive from 316 Hazel Drive View of adjacent development north from 316 Hazel Drive
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Development Limit Determination for
312 Hazel Drive dated January 10, 2008
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CITY OF NEWPORT BEACH

PLANNING DEPARTMENT

January 10, 2008

Deborah M. Rosenthal

Bingham McCutchen LLP

600 Anton Boulevard | Suite 1800
Costa Mesa, CA 92626

RE: 312 Hazel Drive
Dear Ms. Rosenthal,

Thank you for you assistance in establishing development parameters for the
proposed development at 312 Hazel Drive. As you know, Ordinance No. 2007-3
established procedures for the implementation of the General Plan during the
interim period while the Zoning Code and other ordinances and regulations are
being updated. Criterion No. 7 states:

Site planning should follow the basic principle of designing
development to fit the features of the site rather than altering the
site to fit the design of the development. Whenever possible,
altering natural features such as cliffs, canyons, bluffs, significant
rock outcroppings, natural vegetation should be avoided or the
extent of alternation minimized. Adequate buffers should be
provided to protect significant or rare biological resources.

After reviewing your exhibits, | have concluded that if the new principal structure
does not extend beyond principal structure located at 308 Hazel Drive and steps
down the slope as depicted in the simulation in your October 19, 2007 letter, the
development will be consistent with Criterion No. 7. As for the proposed
accessory structures, if these improvements are terraced as depicted in the
simulation and do not extend further down the slope than the first terraced area
on the 308 Hazel Drive property, which is within the 54-foot contour line, the
development will be consistent with Criterion No. 7. The attached exhibit depicts
the approximate line of development for the principal structure and for accessory
structures.

Please note that is for purposes of interpreting Criterion No. 7 of Ordinance No.
2007-3 only. This interim ordinance will expire when the new Zoning Code is
adopted. New building permit applications will have to comply with the property
development regulations contained in the new Zoning Code. At this time, it is
estimated that the new Zoning Code will be adopted sometime around mid-year
2008.

3300 Newport Boulevard - Post Office Box 1768 - Newport Beach, California 02658-8915
Telephone: (949) 644-3200 - Fax: (949) 644-3229 . www.city.newport-beach.ca.us
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312 Hazel Drive
January 10, 2008
Page 2 of 2

This interpretation was prompted by new direction provided to staff from
members of the General Plan/LCP Implementation Committee. It involved policy
issues other than those raised in your client’'s appeal. Therefore, | believe that it
is appropriate to refund the $600.00 filing fee, should your client choose to
withdraw the appeal.

As to your request regarding compliance with other City requirements, our ability
to perform an analysis was limited as we were only given a partial set of
conceptual plans that were not drawn to scale. However, we did route the
conceptual plans to other City departments for comments. Copies of their
comments are attached and | hope that you find them useful.

Sincerely,

}WJ

David Lepo :
Planning Director

i
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Original project plans for 312 Hazel Drive
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Original project plans for 316 Hazel Drive
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Attachment No. PC 7

Development Limit Determination for
316 Hazel Drive dated February 7, 2013















Attachment No. PC 8

Development Limit Determination for
312 Hazel Drive dated February 15, 2013















Attachment No. PC 9

Appeal Application for 316 Hazel Drive
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Attachment No. PC 10

Appeal Application for 312 Hazel Drive



02-28-2013
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BINGHAM

Boston
Hartford
Hong Kong
London

Los Angeles
New York
Orange County
San Francisco
Santa Monica
Silicon Valley
Tokyo
Walnut Creek
Washington

Deborah M. Rosenthal, AICP
Direct Phone: 714.830.0607
Direct Fax:  714.830.0727
deborah.rosenthal@bingham.com

October 5, 2007
Via FedEx

Mr. David Lepo

Planning Director

City of Newport Beach
3300 Newport Boulevard
Newport Beach, CA 92663

Re: “Predominant Line of Development” for 312 Hazel Drive,
Corona del Mar (Knight Appeal)

Dear David:

On behalf of Diane Knight and Erik Sobolewski (the “Applicants”), this letter expands on
the information submitted to Patrick Alford during our meeting at your offices on
September 18, 2007. We appreciate the opportunity to supplement and explain the maps
and calculations we provided at that time in connection with the issue of “predominant
line of development.” As we discussed with Patrick, we hope to work with Staff to
resolve the rear setback for 312 Hazel Drive (the “Knight Property”) administratively.

In our most recent discussion with Patrick, he asked the Applicants to designate their
preferred approach to determining the “predominant line of development” for their
property. As discussed in detail below, the Applicants support the predominant line
shown on the attached Exhibit 9 (see item 5 on page 7). It is a line drawn on the existing
line of land disturbance in the rear yards of the majority of homes along Buck Gully. It
has the advantage that it does not make any of the existing homeés or accessory structures
non-conforming, while complying with the City’s visual resource and landform alteration

goals.
Factual Background

The Knight Property is located inland on Buck Gully, approximately half-way between
Ocean Boulevard and East Cost Highway. The existing house is a small, one-story
single-family structure builtin the 1940s. The rear of the property is not visible from the
coast or any public roads to the south, and is barely visible from East Coast Highway
located some distance to the north.

Original Purchase: The Applicants purchased the Property three years ago with the
intention of expanding the existing house consistent with the size of their lot, one of the
largest on Hazel Drive. They worked closed with Staff to prepare a site plan that would

satisfy all of the setback and other requirements under the existing zoning. They
explored the necessity for a special environmental setback through extensive discussions
with Staff, and reached agreement that normal rear setbacks would apply at this location.

Bingham McCutchen LLP
Plaza Tower, 18th Floor
600 Anton Boulevard
Costa Mesa, CA
92626-1924

T 714.830.0600
F 714.830.0700
bingham.com

ACTIVE/72241720.1 Knight0002




Mr. David Lepo
Page 2

The Property is already subject to a 40’ setback from the rear property line for
environmental protection under an existing easement and the current zoning. All of the
riparian habitat on the site is protected by the zoning setback. The developable portion of
the Property, under the existing zoning, does not contain any sensitive habitats, flood
plains or other vegetation. The development plan includes erosion and stormwater
controls

Proposed Design: As revised in coordination with Planning Staff, the proposed home
design minimizes grading impacts and respects existing topography by stepping down the
property on four levels. Building floor plans are attached as Exhibit 1. The rear elevation
of the residence is both compatible and consistent with the adjacent structures, and does
not significantly affect either public or private views. Views of the proposed structure
from East Coast Highway are shown on the visual simulation attached as Exhibit 2.

Surrounding Development: The Knight Property is the 15th house on the cast side of
Hazel Drive from its southern terminus. All 14 lots to the south have been improved with
larger homes extending approximately equal distances into their rear yards. In addition to
the main structures, many of these lots have extensive development in the rear yards, with
retaining walls, free-standing structures and other significant improvements.

Photographs of structures in the rear yards of the two houses immediately south of the
Knight Property are attached as Exhibit 3.

Immediately north of the Knight Property are 5 or 6 smaller lots containing older
cottages, which have not been remodeled. For the most part, these lots are considerably
smaller than the Knight Property and have less buildable area. Although it is not visible
from an aerial, these lots are also largely constrained by a steep drop-off into the canyon
which physically precludes expansion into their rear yards. In effect, therefore, except
for the Knight Property, all of the homes with usable rear yards on Hazel Drive have
approximately equal rear development lines. The only exceptions are the homes on
small lots located closer to a defined canyon edge immediately north of the Knight

Property.

At approximately 5,000 square feet, Knight Property appears to be one of the largest
residential lots on the west side of Buck Gully. In addition to its larger size, the Knight
Property has a moderately sloping usable rear yard like the parcels to the south.
Therefore, unlike the steeply sloping lots to the north, the Knight Property can support
rear expansion without extensive grading. As noted above, the home is designed to fit
the topography of the site consistent with the lots to the south, with minimal grading.

Planning Context

The Natural Resources Elements of the General Plan contains four goals relating to
“Visual Resources.” Goal NR 23 requires that: “Development respec[t] natural
landforms such as coastal bluffs.” Policy NR 23.6 relates to Canyon Development
Standards:

lingham McCutchen LLP
bingham.com ACTIVE/72241720.1 I(ﬂlghtOOOS
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“Establish canyon development setbacks based on the
predominant line of existing development for Buck
Gully and Morning Canyon. Do not permit development
to extend beyond the predominant line of existing
development by establishing a development stringline
where a line is drawn between nearest adjacent corners
of existing structures on either side of the subject
property. Establish development stringlines for principle
structures and accessory improvements.”

Patrick Alford was involved in drafting this language. During our meeting, he explained
that the “predominant line of development” was intended as the primary development
control. The purpose of the stringline was to give the City flexibility to address site-
specific situations where application of the predominant line would be impractical or
unfair and to ensuré that structures did not extend beyond the “predominant line of
development.”

“Predominant line of development” is defined at page 14-61 of the Newport Beach
General Plan as:

“The most common or representative distance from a
group of structures to a specific point or line (e.g.
topographic line or geographic feature). For example,
the predominant line of development for a block of
homes on a coastal bluff (a specific group of structures)
could be determined by calculating the median distance
(a representative distance) these structures are from the
bluff edge ( a specified line).

Patrick also explained that there is no single formula for determining a “predominant line
of development” because of differences in physical features and factual situations. The
definition also gives the City flexibility in determining the number of structures in a
“group” or “block” that are relevant to establishing a predominant line. According to the
General Plan, the purpose of establishing a predominant line is to protect visual
resources, which can also guide the City’s decision-making.

“Development” is defined at page 14-45 of the General Plan as:

“The division of a parcel of land into two or more
parcels; the construction, reconstruction, conversion,
structural alteration, relocation or enlargement of any
structure; any mining, excavation, landfill or land
disturbance, and any use or extension of the use of land.”

Under the General Plan, therefore, development is defined to include any area of land
disturbance, such as terraces, decks, patios and accessory structures.

Bingham McCutchen LLP
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As stated in your letter of June 26, 2007, Ordinance No. 2007-3 establishes a set of
criteria used to determine the consistency of certain residential projects with the General
Plan, including the Natural Resources Element. Criterion No. 7 states:

“Site planning should follow the basic principle of
designing development to fit the features of the site
rather than altering the site to fit the design of the
development. Whenever possible, altering natural
features such as cliffs, canyons, bluffs, significant rock
outcroppings, natural vegetation should be avoided or
the extent of alteration minimized. Adequate buffers
should be provided to protect significant or rare
-biological resources.”

In addition to its stated purpose of protecting visual resources, the Planning Department
has concluded that Policy NR 23.6 can be used to interpret and apply Criterion No. 7 to
development along Buck Gully.

Determination of Predominant Line of Development

After our meetings with you and Patrick Alford, the Applicants worked with their
architect to collect.information about surrounding development. They limited their
analysis to seven existing houses to the south and eight houses to the north, for a total of
15. Although there are another seven houses further south on the west side of Buck
Gully, they do not significantly differ in scale from the seven nearer homes.

The information collected by the Applicants showed the distance from the front Iot line to
the main rear elevation of the structure for each of the 15 homes in the analysis, based on
building permit information and aerial photographs. Accessory development was also
assessed, using aerials obtained from the City at a 1.5 resolution. The resulting
development lines were calculated mathematically and drawn on the aerials using a CAD
computer program.

With their architect, the Applicants evaluated the following potential approaches:

1. Mean Development Line/Current Development: Exhibit 4 shows the mean line
of development obtained by totaling the rear elevation distances for all 15 primary
structures and dividing by 15. The distances ranged from 23°1” for House 8 to 73°10”
for House 15, resulting in a mean development line of 45°6” from the front lot line.
Although simple to calculate, this approach was removed from further consideration for
the following reasons:

() it would make 8 of the 15 homes (53%) non-
conforming, depriving the property owners of the right
to re-build in the event of catastrophic loss. If the
additional 7 homes to the south had been included, an

3ingham McCutchen LLP
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even higher percentage would have been non-
conforming;

(b) it would make the existing accessory improvements
on most of the adjacent lots non-conforming, preventing
any replacement or expansion;

(c) it does not differentiate between moderately and
steeply sloping yards, which require different amounts of
grading and result in different visual impacts;

(d) it imposes additional rear setbacks on private
property without making any difference in the level of
visual resource protection, as shown on Exhibit 2; and

(e) it establishes a “predominant” line that is exceeded
by more than half of the affected homes, which is not
reasonable.

2. Mean Development Line/North and South: Exhibit 5 shows the mean lines of
development separately for the properties north and south of the Knight Property. The
mean setback line for the 7 properties south of the Knight Property is 51°3.” The mean
setback line for the 8 properties north of the Knight Property is 40°7.” In effect, this
approach resulted in grouping the homes along Buck Gully into two “blocks,” based on
lot size and topography. As explained above, the Knight Property is similar to the
southern lots, both in size and topography. However, this approach was removed from
further consideration for the following reasons:

() it would make 4 of the 7 homes (57%) to the sout

and 3 of the 8 (37%) homes to the north non- ’
conforming, depriving the owners of all newer homes on-
the street of the right to re-build in the event of
catastrophic loss;

(b) it would make the existing accessory improvements
on most of the southerly lots non-conforming,
preventing any replacement or expansion;

(¢) it imposes additional rear setbacks on private
property without making any difference in the level of
visual resource protection, as shown on Exhibit 2; and

(d) it establishes a “predominant” line that is exceeded
by more than half of the homes in the group, which is
not reasonable.

3ingham McCutchen LLP
bingham.com ACTIVE/72241720.1 Knlght0006
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3. Mean Development Line/Developed Sites Only: Exhibit 6 shows the mean line of
development for all 10 of the fully developed sites, but excluding the smaller cottages to
the north located closer to a steep canyon edge. The resulting mean setback line for the
10 developed sites is 52°11.” This approach recognizes the topographic constraints
applicable to the 5 smaller lots, but it was nonetheless removed from further
consideration for the following reasons:

(a) it would make at least 3 of the 10 homes (30%) non-
conforming, depriving the owners of the right to re-build
in the event of catastrophic loss;

(b) it would make many of the existing accessory
improvements on the southern lots non-conforming,
preventing any replacement or expansion;

(¢) it imposes additional rear setbacks on private
property without making any difference in the level of
visual resource protection, as shown on Exhibit 2: and

(d) it is not based on the actual amount of
“development” on the lots because it is limited to the
main structure only; and

(e) it treats structures on the east side of Buck Gully
differently from those on the west side, which have a
mean primary structure line of 62°8” from their front lot
lines. See Exhibit 7.

4. Predominant Line/Primary Development: Exhibit'8 shows the predominant line
that results from averaging the depths of homes on lots at least equal in size to the Knight
Property. For the most part, it skims the existing rear elevations, with the major
advantage that it would make only a small part of one home non-conforming. It is
consistent with the majority of primary structures along Buck Gully, and recognizes
existing lot sizes and topography. On the smaller lots, the canyon edge serves as a
physical constraint that would effectively prevent development from extending to the
predominant line; environmental setback requirements would add an additional level of
protection at these locations. The Applicants can accept this approach because it is
consistent with existing rear elevations and would not penalize owners of the larger
homes in the event of catastrophic loss.

However, the Primary Development approach does not truly reflect the actual amount of
“development” along Buck Gully. As noted above, the General Plan defines
development to include any area of land disturbance. In this case, most of the homes
along Buck Gully include extensive improvements extending a substantial distance into
their rear yards. For instance, the parcel immediately south of the Knight Property is
terraced, with permanent retaining walls, paving and other structures. The next property
has a free-standing accessory structure located some additional distance from the main

ACTIVE/72241720.1 Knight0007



Mr. David Lepo
Page 7

structure, with a terraced slope. See Exhibit 3. If these improvements are considered
“development,” in accordance with the General Plan glossary, they would be non-
conforming for the purposes of future replacement.

In terms of visual impact, there is no significant difference between the lower levels of
the proposed Knight home and the retaining walls and structures on adjacent property.
All of them are screened from view by topography and vegetation. In terms of landform
alteration, there is no significant difference between the grading required for the proposed
Knight home and the paved terraces and retaining walls on adjacent property. Both of
them require grading, but follow the natural landforms. For this reason, the Applicants
believe that the Primary Development approach is more restrictive than necessary under
the General Plan.

5. Primary Line/Accessory Development: Exhibit 9 shows the predominant line that
results from following the actual line of ground disturbance in the rear yards of the 15
homes along Buck Gully. The Applicants believe this line is appropriate because it is
consistent with both the visual resource goal of the General Plan and the landform
protection goal of Ordinance No. 2007-3. The Applicants therefore support this approach
because it allows the same amount of land disturbance, i.e. “development,” on their
property as on other properties along the east side of Buck Gully.

We appreciate the opportunity to explain the various approaches analyzed by the
Applicants and the reasons they support a “predominant line of development” that is
consistent with the goals and definitions of the General Plan. We are available to discuss
this information with you at your earliest convenience, and to answer any questions you
may have about how the exhibits were created.

Thank you for the close attention you and Patrick have given this matter.

ery truly yours,

‘orah M. Rosenthal, AICP

Enclosures

ce: Mr. Patrick Alford
Mr. Erik Sobolewski
Ms. Diane Knight

Bingham McCutchen LLP Knlght0008
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EXHIBIT 6
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For Office Use Only

Appeal Application

Community Development Department ,
Planning Division Fee Received:
3300 Newport Boulevard, Newport Beach, CA 92663
(948)644-3204 Telephone | (949)644-3229 Facsimile Received by:
www.newportbeachca.gov

Date Appeal Filed;

Application to appeal the decision of the: [J Zoning Administrator
O Planning Director
LJ Hearing Officer
Appellant Information:

Name(s): Dlﬂne, %V\fq ht

Address: 212 Hazel” Drive

City/State/zip: __C0r0na. Ded  May . ok 2625

Phone. 7/4, 33 ) 0288 Fax 944 5% L/[;()Z Email: dilane @ fin&«u@swm

Appealing Application Regarding:

i

Name of Applicant: |,/ m;/ <V\ \0\ K‘(’ Date of Decision: 215 /3
Project No. (PA); P ﬁ:7—015 0‘7’5 Activity No.:
Site Address: 312 MHazel Dy Cym\ CA

Description: JO;V\W\QX a/‘opeodL witlh MY Ouw (¢ 3l Hc{‘éé»(bv}

Reason(s) for Appeal (attach a separate sheet if necessary):

ustthcatpe on @ejpaﬂ.a]z dZuﬁﬁ

Along with application, please submit the following:
o Twelve (12) 11x17 sets of the project plans

» One set of mailing labels (on Avery 5960 labels) for all property owners within a 300-foot radxus ‘
excluding intervening right-of-ways and waterwayg, of the subject site.

. Signature of Appellant; @MM , " /{/L/gz?___, Date. 2-2 2 /-/3

I:\Users\CDD\Shared\Admin\Plann_ing__Division\Applications\Appeal\AppIicatlon‘docx
: Updated 2/8/12
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Knight Appeal

“Stalf’s determination of the predominant lines of existing development is arbitrary,
unnecessarily restrictive, and contrary to the previously established predominant lines of
existing development. Among other things, the development setback established by the
Planning Director: (1) is inconsistent with the definition of “predominant line of
development”™ adopted by the City; (2) is inconsistent with the predominant line of
development previously applied to the property; (3) deprives the property owner of rights
enjoved by adjoining property owners; and (4) arbitrarily restricts development of the
Knight property based solely on the size of a single adjacent structure.”
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G_BROWN. JR.. GOVERNOR

CALIFORNIA COASTAL COMMISSION

South Coast Area Office
200 Oceangate, Suite 1000
Long Beach, CA 90802-4302

(562) 590-5071 1
Filed: 12/19/12
180th Day: 6/16/13
Staff: L. Roman-LB
Staff Report: 1/17/13
Hearing Date: 2/6/13
STAFF REPORT: REGULAR CALENDAR
Application No.: 5-12-314 -
Applicant: Kim and Karen Markuson
Project Location: 168 West Avenida San Antonio, San Clemente,
Orange County
Project Description: Demolition of an existing 1,268 sq. ft. single story
' residence with attached 262 sq. ft. garage and rear wood
deck and construction of a new 1,922 sq. ft. two-story,
single family residence with a 290 sq. ft. second story
balcony deck, attached 390 sq. ft. garage and 300 sq. ft.
basement level, retaining walls, landscaping, and 230 cu.
yds. of grading on a canyon lot
Staff Recommendation: Approval with conditions.

SUMMARY OF STAFF RECOMMENDATION

The subject application requests approval for demolition of an existing 1,268 sq. ft. one story
single family residence with attached 400 sq. ft. garage and rear wood deck and construction of a
new two-story, 25 high, 1,922 sq. ft. two-story, single family residence with a 290 sq. ft. second
story balcony deck, plus an attached 390 sq. ft. garage and 300 sq. ft. basement level, deepened
footing foundation, retaining walls, fencing, and landscaping (Exhibit #2). Grading will consist
of approximately 230 cu. yds. of cut to create the proposed basement storage level.
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5-12-314 (Markuson)

The certified LUP identifies three canyon setback choices which are to be selected based upon
'site characteristics'. There are seven canyons identified in the LUP and these setback choices
exist because conditions from canyon to canyon, and within each canyon, are highly variable.
Each canyon has a different shape, width and depth. The degree of existing disturbance within
each canyon is also different. The land uses, density and intensity of development also vary. “]
Public views of the canyons vary from point to point. The lots along and in these canyons vary
with regard to lot size and shape. The topography of each lot can be highly variable, where in
some cases there are canyon-top areas to site structures, there are other lots comprised mostly of
canyon slope and canyon bottom. The pattern of existing development along the canyon changes
from place to place. Another site characteristic that changes is presence or absence of native
vegetation and/or a stream on the lot. Considering these site characteristics, a setback must be
chosen that achieves habitat protection and enhancement, minimizes visual impacts and

landform alteration, and avoids cumulative adverse impacts of the encroachment of structures -
into the canyon. Finally, sometimes equity is a consideration (i.e. size of development footprint
available under each setback scenario compared with adjacent development) and a stringline
approach to siting is adopted for particular projects so long as the stringline setback doesn’t
impact other coastal resources (i.e., geologic stability, habitat protection, etc.). = - -

A coastal canyon setback utilizing option “a” in the City’s LUP Chapter 3, Section 302 G, policy
VIL13, would considerably minimize the site’s buildable area after consideration of al other
setbacks. The canyon edge (i.e., uppermost break in slope) was identified at approximately the
149’ contour line by staff geologist Dr. Mark Johnsson on a site visit in March 2012. The
existing structure is setback approximately 10’ from the canyon edge. Setback option “a” would
require a minimum 15’ setback from the canyon edge for the new development. The existing
homes along this segment of West Avenida San Antonio are roughly in alignment with one
another on the canyon side of the lot. Ifthe 15’ setback from canyon edge was used in this case,
the new residence would be further landward than all of the other homes along this segment,
Thus, it would not be consistent with the existing pattern of development.

While there is a mixture of native and non-native vegetation on the subject site, vegetation on the
lot is predominately ornamental along the top of canyon including fruit trees. As there is no
riparian vegetation or a discernible line of coastal sage scrub vegetation, setback option "b" is
not useful in this case.

The proposed project should be sufficiently set back to be consistent with the pattern of
development in the surrounding area, to protect habitat and avoid frustration of future canyon
habitat enhancement efforts by avoiding encroachment into the canyon (both individually and
cumulatively). The applicant has designed the project to meet the stringline setback; setback
option “c” of the certified LUP. Staff agrees that the use of a stringline setback would
adequately protect coastal resources. However, the stringline was not correctly drawn on the
submitted plans. A correctly applied stringline which is a line “drawn betfween the nearest
corners of the adjacent structures” would result in a loss of approximately 4° of buildable area
between the front and rear setbacks on the property resulting in approximately 42° depth of lot of
buildable area. The applicant has already received a variance from the City to exceed the front
yard setback. No such variance exists for canyon setback. The correctly drawn stringline '1
setback would further restrict the size of the development footprint compared with adjacent

10
Knight0039



5-12-314(Markuson)

pattern of development with no significant benefit of increased protection of coastal resources.
Therefore, considering the specific site characteristics, and the fact that the applicant proposes to
remove existing non-conforming development in the canyon, and to improve the canyon habitat
by removing non-natives and planting natives, staff recommends that the proposed new
residential structure not encroach further toward the coastal canyon than the existing pre-Coastal
Act residential structure. The existing single family residence mimics the stringline setback,
only protruding 2’ past the stringline on a 14’ long wall along the southern corner facing the
canyon and is compatible with the surrounding pattern of development. Special Condition #1.
requires the applicant to submit revised plans to pull the proposed structure back a few feet from
the canyon edge so that the setback of'the new structure on the canyonward side of the lot
maintains the same footprint as the existing pre-Coastal Act residence ensuring the new
structure does not encroach further into the canyon. Furthermore, the applicant proposes, and
Special Condition #1 ensures, the removal of unpermitted development in the canyon to protect
habitat and avoid frustration of future canyon habitat enhancement efforts by avoiding
encroachment into the canyon. :

Landscaping

San Clemente’s certified LUP advocates the preservation of native vegetation and discourages
the introduction of non-native vegetation in coastal canyons. Rare or endangered species have
been documented to exist within the relatively undisturbed Marblehead coastal canyons of San
Clemente. However, the City has designated all coastal canyons, including Los Lobos Marinos
Canyon, as environmentally sensitive habitat areas (ESHA), as depicted in Exhibit #4. The
coastal canyons act as open space and potential wildlife habitat, as well as corridors for native
fauna. Decreases in the amount of native vegetation due to displacement by non-native
vegetation have resulted in cumulative adverse impacts upon the habitat value of the canyons.
As such, the quality of canyon habitat must be assessed on a site-by-site basis.

The canyon adjacent to the subject site is considered somewhat degraded due to previous grading
(cut/fill) forming terraces on the canyon face and the presence of both native and non-native
plant species. No portion of the area on the subject site that is proposed to be graded or
otherwise developed with structures contains resources that rise to the level of ESHA. However,
to decrease the potential for canyon instability, deep-rooted, low water use plants, preferably
native to coastal Orange County should be selected for general landscaping purposes in order to
minimize irrigation requirements and saturation of underlying soils. Low water use, drought
tolerant, native plants require less water than other types of vegetation, thereby minimizing the
amount of water introduced into the canyon slope. Drought resistant plantings and minimal
irrigation encourage root penetration that increases slope stability. The term drought tolerant is
equivalent to the terms 'low water use' and 'ultra low water use' as defined and used by "A Guide
to Estimating Irrigation Water Needs of Landscape Plantings in California" (a.k.a. WUCOLS)
prepared by University of California Cooperative Extension and the California Department of
Water Resources dated August 2000 available at
http://www.water.ca.gov/wateruseefﬁciency/docs/wucolsOO.pdf

Additionally, since the proposed development is adjacent to a coastal canyon, designated as
ESHA by the City, the the protection and enhancement of habitat values is sought, and therefore
the placement of vegetation that is considered to be invasive which could supplant native
vegetation should not be allowed. Invasive plants have the potential to overcome native plants

11
Knight0040



STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION Filed: Oetober 28 2010
South Coast Area Office : . :

200 Qceangate, Suite 1000 49th Day . December 16, 2010
Long Beach, CA 90802-4302 W 4a 180th Day: August 20, 2007
(562) 590-5071 Staff: Fernie Sy-LB

Staff Report:  December 22, 2010
Hearing Date:  January 12-14, 2011
Commission Action:

STAFF REPORT: CONSENT CALENDAR

APPLICATION NUMBER: 5-10-254

APPLICANTS: Sean & Julie Pence
AGENT: Eric Aust
PROJECT LOCATION: 3 Canal Circle, City of Newport Beach (County of Orange)

PROJECT DESCRIPTION: Remodel and addition of an existing two-story, 2,454 square foot
single-family residence with an attached 484 square foot two-car garage located on a water front
parcel (Semeniuk Slough). Post project the two-story, single-family residence will be 2,980 square
feet with an attached 451 square foot two-car garage. No grading is proposed

SUMMARY OF STAFF RECOMMENDATION:

The applicants are proposing the remodel and addition of an existing two-story single-family

residence located on a water front parcel. The major issue of this staff report concerns waterfront
development that could be affected by flooding and erosion during extreme storm events and
development adjacent to a wetland (Semeniuk Slough). Typically in this area of Newport Beach,
stringline is used in order to avoid encroachment of development on the slough. In this case,

portions of the proposed additions do not adhere to the “accessory structure stringline” and the
“principal structure stringline”. However, impacts caused by these encroachments and the

condition of existing development must also be considered. Significant portions of the existing ——
“principal structure” and “accessory structure” already encroach further toward the slough and past

the applicable stringlines. However, the proposed “structural” and accessory” additions do not
encroach further toward the slough than the existing development. So while portions of the

proposed additions do not adhere to the applicable stringlines, the project is still compatible to jts
surroundings in that they do not encroach any more toward the slough than existing development.
Each development is reviewed on a case by case basis and while in this area stringline is typically
used to prohibit encroachment toward the slough, in this instance the siting of the existing
development already establishes the development pattern and the proposed project would not
exacerbate an existing non-conformity. Thus, the development as proposed is consistent with the
character of the surrounding area. —

|

Commission staff is recommending APPROVAL of the proposed project subject to ELEVEN (11)
SPECIAL CONDITIONS requiring: 1) an assumption-of-risk agreement: 2) no future shoreline
protective device agreement; 3) future development agreement; 4) submittal of foundation plans; 5)
conformance with submitted project plans identifying the unpermitted rear patio deck and planter,
steps leading to the slough, a small boat dock, and a large boat dock located in the ACOE
property; 6) conformance with submitted construction staging area(s) and construction corridor(s)
plans; 7) conformance with certain requirements related to the storage and management of
construction debris and equipment: 8) conformance with drainage and run-off control plans; 9)
submittal of revised landscape plans; 10) adherence to requirements for exterior lighting adjacent
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AGENDA

General Plan/LCP Implementation Committee
April 15, 2009
3:30 p.m.
City Council Chambers

1. Approve Action Minutes from March 25, 2009
Attachment No. 1

2. Draft Zoning Code Review

3:30-3:35pm

A. Adult Business Regulations, Section 20.60.020 —~ Update from staff

B. Performance Guarantees (Revised), Section 20.68.0680 - Provide

comments on revised regulations (attached)

C. Recovery of Costs (Revised), Section 20.82.060 — Provide comments on

revised regulations (attached)

D. Environmental Study Areas — Update from staff

E. Canyon Development Standards — Review revised standards and provide

comments on regulations and exhibits (attached)

F. Revised Zoning Code Schedule — Provide comments to staff on revised

schedule. (attached)
Attachment No. 2
3. ltems for Future Agenda
4. Public Comments on non-agenda items
5. Adjourn to April 29, 2009, 3:30 p.m.
Attachments

- Draft action minutes from March 25, 2009
2 Draft Zoning Code Review support material

| 3:35-5:45pm

5:45-5:50pm

2:50-6:00pm
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NPB-MAJ-1-04
City of Newport Beach LUP Update

existing development in the subject area. Accessory improvements are subject to
analogous restrictions through Suggested Modifications 129 and 130. It is made clear
that all of these bluff setbacks shall be increased where necessary to ensure safety and
stability of the development. Additionally, Suggested Modification 133 requires
swimming pools located on biuff properties to incorporate leak prevention and detection

measures.

Suggested Modification 122 clarifies that only private development on Ocean Boulevard
determined to be consistent with the predominant line of development and necessary
public improvements will be allowed on bluff faces. Any further alteration of bluff faces
will be prohibited. The Commission makes these modifications to ensure stability and
protect coastal views, while recognizing past alteration and development patterns in the
City. Itis not necessary or appropriate to distinguish between altered and unaltered
bluffs or to say that bluffs are no longer considered “coastal bluffs” because they have

been significantly graded.

As modified, the policies allow development to occur in much the same manner it
currently does in infill areas. Suggested Modification 132 maintains approved bluff edge
setbacks for the coastal bluffs within the planned communities of Castaways, Eastbluff,
Park Newport, Newporter North (Harbor Cove), and Bayview Landing. Suggested
Modification 120 requires more stringent public access/setback requirements for new

planned communities.

Development that currently exists on the bluff face on Ocean Boulevard will be allowed
to continue in accordance with the predominant line of development if deemed
geologically feasible, as addressed in Suggested Modification 131. Similarly,
Suggested Modification 125 specifies that the bluffs along Bayside Drive that have been
cut and filled by the Irvine Terrace and Promontory Point development will be subject to
the setback restrictions established for biuffs not subject to marine erosion. As such,
the “predominant line of development” standard will apply there.

Coastal canyon development will be regulated in much the same way. Where there
was previously no setback for development on canyon lots, there is now a requirement
to comply with the “predominant line of development.” Suggested Modification 134
provides this new standard for development along Buck Gully and Morning Canyon.
The addition of a canyon setback regulation in these areas will prevent significant
landform alteration and limit encroachment into natural habitats. o

As modified, more conservative setback standards would be applied to potentially
hazardous lots, thereby providing better assurance of long-term stability. When
development is properly sited, the need for construction of protective devices to support
new development is avoided. Therefore, the Suggested Modifications ensure '
conformance with Sections 30253 and 30251 of the Coastal Act,

Page: 80
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608 Hazel Dr, Corona Del Mar, Orange, California_ 92625 - Google Maps

Page 1 of 1
To see ali the details that are visible on the
i screen, use the "Print" link next to the map.
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608 Hazel Dr, Corona Del Mar, Orange, California 92625 - Google Maps Page 1 of 1

To see all the details that are visible on the
screen, use the "Print” link next to the map.
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----- Original Message-----
From: Alford, Patrick

To: Rosenthal, Deborah M.
Sent: Fri Nov 02 11:05:52 2007
Subject: 312 Hazel ’

<<Glacier Bkgrd.jpg>> <<line of development.jpg>>
Deborah, :

David is prepared to find that if the new principal structure does not extend beyond principal structure located at 308 Hazel Drive and
steps down the slope as depicted in the simulation in your October 19,2007 letter, the development will be consistent with Criterion
No. 7. As for the proposed accessory structures, David believes that if these improvements are terraced as depicted in the simulation
and do not extend further down the slope than the first terraced area on the 308 Hazel Drive property, which is within the 54-foot
contour line, the development will be consistent with Criterion No. 7; The attached exhibit depicts the approximate line of
development for the principal structure and for accessory structures,

If your clients are in agreement, we will send you a letter containing this interpretation.

Patrick J. Alford

Senior Planner

City of Newport Beach
Planning Department

3300 Newport Blvd.
Newport Beach, CA 92663
(949) 644-3235 (Voice)
(949) 644-3229 (Fax)
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CITY OF NEWPORT BEACHY,,.

PLANNING DEPARTMENT Y4 7

January 10, 2008 : ECo[,jv\nlt’q

Deborah M. Rosenthal

Bingham McCutchen LLP

600 Anton Boulevard | Suite 1800
Costa Mesa, CA 92626

RE: 312 Hazel Drive
Dear Ms. Rosenthal,

Thank you for you assistance in establishing development parameters for the
proposed development at 312 Hazel Drive. As you know, Ordinance No. 2007-3
established procedures for the implementation of the General Plan during the

~ interim period while the Zoning Code and other ordinances and regulations are
being updated. Criterion No. 7 states:

Site planning should follow the basic principle of designing
development to fit the features of the site rather than altering the
site to fit the design of the development. Whenever possible,
altering natural features such as cliffs, canyons, bluffs, significant
rock outcroppings, natural vegetation should be avoided or the
extent of alternation minimized. Adequate buffers should be
provided to protect significant or rare biological resources.

After reviewing your exhibits, | have concluded that if the new principal structure
does not extend beyond principal structure located at 308 Hazel Drive and steps
down the slope as depicted in the simulation in your October 19, 2007 letter, the

. development will be consistent with Criterion No. 7. As for the proposed
accessory structures, if these improvements are terraced as depicted in the
simulation and do not extend further down the slope than the first terraced area
on the 308 Hazel Drive property, which is within the 54-foot contour line, the
development will be consistent with Criterion No. 7. The attached exhibit depicts
the approximate line of development for the principal structure and for accessory
structures.

Please note that is for purposes of interpreting Criterion No. 7 of Ordinance No.
2007-3 only. This interim ordinance will expire when the new Zoning Code is
adopted. New building permit applications will have to comply with the property
development regulations contained in the new Zoning Code. At this time, it is
estimated that the new Zoning Code will be adopted sometime around mid-year
2008.

3300 Newport Boulevard - Post Office Box 1768 - Newport Beach, California 92658-8915
Telephone: (949) 644-3200 - Fax: (949) 644-3229 - www.city.newport-beach.ca.us
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312 Hazel Drive
January 10, 2008
Page 2 of 2

This interpretation was prompted by new direction provided to staff from
members of the General Plan/LCP Implementation Committee. It involved policy
issues other than those raised in your client's appeal. Therefore, | believe that it
is appropriate to refund the $600.00 filing fee, should your client choose to
withdraw the appeal.

As to your request regarding compliance with other City requirements, our ability
to perform an analysis was limited as we were only given a partial set of

conceptual plans that were not drawn to scale. However, we did route the

conceptual plans to other City departments for comments. Copies of their
comments are attached and | hope that you find them useful.

Sincerely,

%/d/ 97%
David Lepo o

Planning Director
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Newport Beach Fire Department
Fire Prevention Division
3300 Newport Blvd.
Newport Beach, CA 92663
(949) 644-3106

Planning Commission Project Review
Conditions for Approval

DATE: ' December 13, 2007
PROJECT LOCATION: 312 Hazel Drive
Conditions:
1. Building is located adjacent a special fire protection area. Property will require a fuel

modification plan and meet construction requirements in accordance with amended
Chapter 7A of the 2007 California Building Code.
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Correspondence
ltem No. 4a
Burns, Marlene Knight Residence and Ou Residence

PA2013-044 and PA2013-043

From: Brandt, Kim

Sent: Wednesday, April 03, 2013 10:53 AM

To: Burns, Marlene

Subject: FW: Knight Appeal - Planning Commission Agenda Item 4
FYL.

Kim

From: Deborah Rosenthal [mailto:DRosenthal@sheppardmullin.com]
Sent: Wednesday, April 03, 2013 10:51 AM

To: Brandt, Kim

Cc: Diane Knight; Cathy Richardson; Campbell, James; Nova, Makana
Subject: Knight Appeal - Planning Commission Agenda Item 4

Kim:

| represent Diane Knight, whose appeal of a stringline determination is Iltem 4 on the Planning Commission agenda
tonight. As we discussed, my son was in a bicycle accident last night and requires surgery this afternoon, which will
make it impossible for me to attend tonight’s hearing. | therefore requested a 2-week continuance, to the next Planning
Commission meeting on April 18, 2013. Both Ms. Knight and Dr. Ou are in agreement with this request.

This email confirms that we have agreed to continue the hearing on Item 4 to April 18, 2013. No one will appear this
evening on behalf of the appellants.

Thank you for your understanding.

Deborah Rosenthal
Costa Mesa | x12821
SheppardMullin

Circular 230 Notice: In accordance with Treasury Regulations we notify you that any tax advice given herein
(or in any attachments) is not intended or written to be used, and cannot be used by any taxpayer, for the
purpose of (i) avoiding tax penalties or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed herein (or in any attachments).

Attention: This message is sent by a law firm and may contain information that is privileged or confidential. If
you received this transmission in error, please notify the sender by reply e-mail and delete the message and any
attachments.
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. 7, & o J— Sheppard Mullin Richier & Hampton LLP
ShEPﬂard 0 &wﬁﬁﬁﬁ% #4450 Town Center Drive, 4th Flocpr
Coslte Mesa, CA 92626-1993
714.513.5100 main
714.513.5130 main lax
wiww,shepparcmultineom

714.424.2821 direct
drosenthal@sheppardmullin com

Margh 18, 2013
Flie Numbar; 38HF.175794

G@;EB BY
%5
VIA E-MAIL AND FEDEX e
o
Planning Commission 91 280
Gity of Newport Beach MR -
330C Newport Boulevard Owﬁm &
Newport Beach, ©A 92563 o pENE- &tgv
| _ ¥ or NEW?Q%
Re:  Appeal of Stringline Determination for 312 Hazel Drive, Corona del Mar (Knight Appeal)

Dear Plannirng Commissioners:

On behalf of Diane Knight, this letter appeals the Stringline Determination for 312 Hazel Drive
issued by the Planning Director on February 15, 2013. The lot under appeal (the “Lot") is
located on lower Buck Gully south of Pacific Goast Highway in Corona del Mar. Knight0001
Under Genera! Plan Policy NR 23.6 and Coastal Land Use Plan Policy 4.4.3-18, the City is
required to establish a “predominant line of existing development” for new structures on Buck
Gully. The Planning Director previously established primary and accessory “lines of
development” far this Lot on January 10, 2008; this appeal requests retnstatement of those lines
in accordance with approved building plans.

Backargungd

The praperty was purchased by the Knight-Sobelewski fTamily ("Knight”) in 2003, In Jung 2007,
the Planning Department imposed a diagonal Stringline at or about the rear setback of the
existing house, based on the corners of the immediately adjacent structures. The family
appeated this dacision to the Planning Cemmission ("2007 Appeal’). A copy of the 2007 Appeal
ig-attached as Knight0002-34. Before the hearing, the Plahning Director identified a primary
"ling of davelopment"’ at the same rear setback as the adiacent house to the south, and an
accessory “line of development’ on a diagonal along the 54" contour, A copy of the Planning
Director's 2008 Determination is attached as Knight0049-58,

The Knights accepted the Planning Dirsctor Datermination, withdrew the 2007 Appeal and
completed building plans. A building permit was issued for a new, larger home (the “Project”) in
2008, but expirad in 2011 after Mr, Sobelewski bacame terminally ill. He died in July 2012 and
Ms. Knight has listed the home for sale. Plans for the home are attached as KnightQQ10-15
{Exhibit 1 to the 2007 Appeal). Potential buyers have requested reinstatemeant of the building
permit as a conditicn of purchase.
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In the original 2007 Appeal, the Knights requested establishmeant of a “predominant fine of
existing develepment” for Buck Gully. in accordance with the Genera! Plan and CLUP. They
identified two possible predominant lines, based on the rear getbacks of a representative block
of surrounding structures. The first “predominant line” was a primary setback based on the rear
line of the 10 adjacent homes an lots with similar developable acreage, excluding lots with
severe topography not present on the Lot. The altermate predominant line was a single line
based on the rear line of all statutorily-defined development, including accessory structures, of
the 15 adjacent homes. Both of the proposed lines afternpted to avoid creating non-conforming
structures. Using a structure-by-structure stringline, for instance, makes more than half of the
gxisting homes non-conforming. A graphic study showing the effect of a stringline is attached
as Knight0048.

At the same time, the City's General Plan/LCP implementation Committes considered
establishment of a predominant line of development along Buck Gully south of PCH. A map
showing proposed 100" Devaelopment Areas along Buck Gully fram the April 15, 2009
Committee Meeting is attached as Knight0042-43. The draft Committee Development Arzas
were similar, but somewhat Iarger than the Knight proposals for a predominant line. The
Committee did not finalize a predominant line of development in 2009, but decided to defar
adoption until preparation of the Implementation Plan.

In the absence of an adopted predominant line in 2007, the Planning Director determined
primary and accessory development lings for the Lot that complied with all potential
devaelopment setbacks. In making this Determination, the Planning Director also recognized
site-specific factors affecting the Lo, including topography and a 32’ or 120% variance in
setbacks between the nearest points on adjagent structures, After consulting with the General
Plan/LCF Implementation Committee, the Planning Director found the Project consistent with
the site planning principles of Criterion No. 7 of Ordinance No. 2007-3 and the setback direction
of the Committee. Knight0051-52,

Unfortunately, Mr. Sobelewski died bafore the home cauld be built. [n response to an inquiry
about reinstating the expired building permit in February 2013, the Planning Director applied the
game diagonal Stringiine challenged in the 2007 Appeal, The Stringline does not allow
construction of the home approved in 2008 in reliance on the previcus Planning Director
Determination. This second appeal followed (2013 Appeai”). Knight0035-37.

There have been no changes in the relevant sections of the General Plan, CLUP or Zoning
Code since 2008 when the building permit was issued for 312 Haze! Drive. The “predominant
line of existing development” policy was adopted by the City in 2005 and has not been modified
since that time. The City and the CGoastal Commission have hoth acknowledged on numerous
occasions that the policy s intended to be applied in g flexible manner, with due regard for site-
specific factors and development rights.

Ms. Knight cannot proceed with sals of her property unless the Planning Commission
gstablishes a predominant line of development for the Lot. The line of development applied by
the Planning Director in resolving the 2007 Appeal is consistent with existing policy and
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procedures, and will allow the sale to ga forward. This 2013 Appeal should be granted and the
previously-approved development lines shown at Knight0037 reinstated.

City Policies Require Application Of A Predominant Line of Development, Not A Stringline

Genaral Plan Policy NR 23.6 (Canyon Development Standards) and CLUP Poiicy 4.4.3-18
‘(Natural Landform Protection) state:

Establish canyon development setbacks based en the predeminant iine of
existing develapment for Buck Gully and Moming Canyon. Do not permit
development to extend peyond the predominant line of existing development by
astablishing a development stringline where a line is drawn between nearest
adjacent corners of existing structures on either side of the subject property.
Establish development stringlines for principle structures and accessory
imprevements, (Emphasis added.}

Under the express language of the Canyon Development Policies, therefore, the City is required
to establish and apply canyon setbacks based on the pradominant line of development. A
stringline is not a substitute for establishment of a predominant ling, but a method of preventing
construction beyond the predominant line, '

The required setback is based on the predominant line of development for a representative
group of homes along lower Hazel Drive. The Glossary defines “predominant line of
development” as:

The most common or representative distance from a specified group of
structures to a specified point or line (e.g. topographic line or geographic
feature}. For example, the predominant line of development for a block of homes
on a caastal bluff (a specified group of structures) could be determined by
calculating the median distance (a representative distance) these structures are
from the bluff sdge (a specified line).

The Glossary defines "development” as "the placement or erection of any solid material or
strugture; ... construction, reconstruction, demolition, or alteration of the size of any structure ,.."
The City typically considers development to include any structure requiring a building permit in
the Coastal Zone, including decks, pools and retaining walls.

At the time of adoption, Coastal Commission Staff explained that the purpose of Policy 4.4.3
was toImpose an overall “predominant line of development” along blocks of homes. After
discussing application of the new predominant line of development standard to costal biuifs in
suggested modifications to the 2005 CLUP Update, the Staff Report stated;

Coastal canyon development will be regulated in much the same way. Where
there was previcusly no setback for development on canyon lots, there is now a
raquirement to comply with the "predominant line of development.” Suggested
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Muodification 134 provides this new standard for development along Buck Gully
and Morning Canyon. The addition of a canyon setback regulation in these
arsas will prevent significant landform alternation and limit encroachment into
natural habftais.” Sugpested Modifications, p. 80, NPB-MAJ-1-04, Octaber 13,
2005 (item Th 8d). An excerpt of the Coastai Commission Staff Report is
attached as Knight0044.

The City accepted the Commission medifications, including Policy 4.4.3-18, in Decamber
2005. In conversations with City Staff in 2007, they advised the intent of Palicy was to
aliow flexibility in establishing setbacks in built-up areas like Hazol Drive on lower Buck
Gully,

The Approved Bullding Planz Are Consistent With Any Predominant Ling of
Development

This 2013 Appsal can be resolved by estabiishing an individual predominant line of
development for tha Knight Lot without affecling the entire block of homes. Staff concurs
that this approach ig allowed under the CLUP and consistent with City pracedures. Ms.
Knight proposes a predominant line that meets the foliowing tests; it grants similar
cevelppmaent rights to similar properties; it applies a standard that avoids creating non-
confarmities on existing lots to the extent possible; and it does not interfere with adoption
of & predominant line for the entire block of homes in the future, The building plans
praviously approved by the Planning Director meet all of these tests,

The purpose of a predominant line of devalopment is to gontrol encreachment into
natural areas, while respecting the rights of adjacent cwners tc use thelr property on an
equitable basis. In this case, two aerial photographs are worth several thousand words.
Two photographs of lower Hazel Drive, dated 3/5/2013, are attached as Knight0045-46;
D062, Ag clearly shawn, "developmant” extends almost to the bottom of Buck Gully on a
number of lots. The Knight Lot is tucked behind a much larger structure, blocking any
views to the south. All but 4 lots extend farther into the Gully than the Knight Lot.

The General Plan/LCP Implementatian Commities considered a 100’ setback from the
front property line as the predominant line of developmant, including both primary and
accessory develapment in the same zane. Knight0042-43. This predominant line did
not make any of the existing structurés non-conforming, and would comfortably allow
construction of tha Knight Project, which extends 54'11" from the property line for the
primary structure and less than 30 for dacking and other accessory structures. As
approved, the plans are consistent with the 100" setback [ina considared by the
Committee.

in the 2007 Appeal, the City aiso considerea information about existing setbacks
submitted by the Knight family, All of the existing structures, both primary and
accassory, were measured from their front property lines, and the size of lots analyzed.
As shown on Knight0023-30 (Exhibits 4, 5, 6 and 7 to the 2007 Appeal}, simple setback
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averaging made a high percentage of lots non-canforming. Even dropping out the lots
constrainad by topography mads seven of the lots non-conforming. Factoring in the size
of lots, together with topography, met the above standards, and minimized non-
conformity. See Knight0031-32 (Exhibit 8 to the 2007 Appeal). The preferred
predominant ling incorporated accessory structures within the setback lings in
accordance with the City's definition of “development” and the gensral approach of the
Commities. Ses Knight0033-34 (Exhibit 9 to the 2007 Appeal). The Knight Project is
gonsistent with either of these predominant lines.

The “line of cevelopment” determined by the Planning Director on the 2007 Appeal was
even more restrictive than the above lines, thus ensuring consistency with any future
adoption. The primary line was sect at 54'1 1" or at the same setback as the neighboring
house ta the south. The accessory line was set at the limit of the first terraced area on
the property to the south, which is at the §4-foet contour line, This Determination
allowed the residence to extend into. Buck Gully hy the same distance as the residence
at 308 Hazel Drive, but required accessory structures to pull back to the north, It also
reflected the larger size of the Lot, which has more developable area than most other
Hazel Drive lots. ‘

The Previously Approved Line Of Development for the Knight Lot 1= Cansistant With
Pracedent

In the absence of adopted predominant lines of development for Buck Gully and Morning
Canyon, the City has used a modified stringline approach to ensure consistency with potential
future predominant fines of development. For instance, of 16 stringline projects made available
for review, four were approved bafore Policy 4.3.3-18 was adopted and another thras were
submitted at the same time as the Knight Project. Of the total 16 projacts, stringlines were
exceaded or modified for site-specific reasons {n at least 12 cases. On some lots, both the
primary and accessory structures appear to exceed the designated stringline, In other cases,
the nearest structural corner is not used or the connection is unclear, City Staff has also worked
with the Evening Canyon homeowners asscciation, which applies its cwn slightly different
stringlines to homes on the east side of Buck Gully. Aerlal photegraphs of the 18 lots are
available upon request.

Even in situations where a predominant line of development Is not adopted, the Coastal
Comimission has applied stringlines flexibly to reflect existing development patterns, sits
characteristics and aquity, At 3 Canal Circle in Newport Beach, for instance, the Coastal
Cormmigsion explained that “each development is reviewed on a case-by-case basls and while
in this area stringline is typically used to prohibit encroachment toward the [Semeniuk] slough, in
this instance the siting of the existing development already established the development pattern
and the proposed project wolld not exacerbate an existing non-conformity, Thus, the
development as proposad is consistent with the character of the surrounding area.” Staff
Raport, p. 1, #5-10-254, October 28, 2010 (Item W4a), altached as Knight0041. At 168 West
Avenida San Antcnio in San Clemente, the Commission rejected a stringline that "would further
restrict the size of the development footprint compared with adjacent pattern of development
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with no significant bensfit of increased protection of coastal resources.” Staff Raport, pp. 10-11,
#6-12-314, December 19, 2012 (ltem W19g), attached as Knight0038-40, '

Gonclusion

For all of the above reasons, Ms, Knight requests reinstatement of the development lina for 312
Hazel Drive previously determined by the Planning Director in 2008, cr adoption of the
predominant line of development shown at Knight0033-34 (Exhibit 9 of the 2007 Appeal),

Very truly yours,

Deborah M. Rosenthal, AICP
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

SIRH:40B189837.2
Attachments

Co: Ms. Diane Knight
Ms. Kimberly Brandt, AICP
Mr. James Gampbell
Ms. Makana Nova
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